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Province of QUEBECK. 


* 


count of the proceedings of the Britiſh 


LEI 


and other Proteſtant inhabitants of the 
province of Quebeek, in the latter end of 
the year 1773, in order to obtain a houſe of 
aſſembly, that they ſollicited the French, or 
Canadian, inhabitants of the province to join 
with them in making the neceſſary applica- 
tions for that purpoſe. And it has been like- 
wiſe ſhewn that they were willing to accept 
of an aſſembly compoſed indifferently of Pro- 


1 has been ſhewn, in the foregbing ac- 


teſtants and Roman-Catholicks, if it ſhould 


pleaſe his Majeſty in his royal wiſdom to con- 


ſtitute an aſſembly in that manner. But they 


could not be prevailed on by the Canadian, 
or French, inhabitants of the province (who 
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alſo wiſhed to have an aſſembly,) to join 


with them in deſiring his Majeſty to, depart 
from what they conceived to be the ancient 


and fundamental maxims of the Britiſh go- 
vernment, and intirely to overlook the diffe- 
rence of religion in the conſtitution - of the 
aſſembly. This they thought would be highly 


improper for two reaſons. In the firſt place, 


they did not approve the meaſure itſelf, or 
conceive it to be neceſſary either to the ends 
of juſtice or good policy. They thought 
that it was no more a hardſhip to exclude a 

Canadian from a ſeat in the aſſembly of Ca- 


nada on account of his being a Roman-Ca- 


tholick, than it was to exclude an Engliſh- 
man from a ſeat in the Engliſh parliament, 
or an Iriſhman from a ſeat in the Iriſh par- 
liament, on the, ſame account. They could 
not conceive that a conquered people, who 
had lately been in arms againſt the crown, of 


a different language and manners, and who 


lately had lived under different laws, from 


Bis Majeſty s other ſubjects, had any right to 


expect greater indulgences and exemptions 


from thoſe diſabilities which, not their birth 
or country, but their profeſſion of the Ro- 


man-Catholick religion (which is ſo hoſtile 
to the general ſpirit of the Britiſh govern- 


ment) lay them under, than were allowed to 
is Majckty's ancient iriſh and Engliſh Ro- 


man-Catholicks ſubjocts, who were born un- 


der his Majeſty J allegiance, and attached by 
habit 


. EST 


habit and education to the Engliſh manners, | 
laws, and government, with reſpect to alt 
temporal matters. And therefore they thought 
the eſtabliſhment of an aſſembly in the pro- 
vince, conſiſting of proteſtant members only, 
agreeable to the directions which his Majeſty 
had been pleaſed repeatedly to iflue for that 
Durpoſe in his commiſſions of Governour in 
chief of the province ſucceſhvely given to 


the Generals Murray and Carleton, would | 


not be an unjuſt meaſure. And they like- 
wiſe had many reaſons for thinking that 
it would not be an inexpedient or impolitic 
meaſure, nor generally diſagreeable to the: 
body of the Canadian freeholders, though it 
might probably be clamoured againſt by the 
Romiſh prieſts of the province and by a few: 
Canadian lawyers and ſome of the nobleſſe 
reſiding in the towns of Quebeck and Mont- 
real, and, perhaps, a few: of- the merchants 
of thoſe towns to the number of a few do- 
zens, or ſcores, of perſons in the whole pro- 


vince. They had, I ſay, many reaſons for 5 


thinking that it would: not be offenſive to 
the general body of the Canadian frecholders, 
provided . thoſe freeholders were permitted, 
(as all the Engliſh and other proteſtant inha- 

bitants in the province wiſhed them to be) 
to vote for the election of members of the 
aſſembly, notwithſtanding their profeſſion of 
the Roman-Catholick religion, though not 
to be elected i into it men. Their rea- 


e ſons | 


| 
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ſons for thinking ſo were as follows. In the 
firſt place, the Engliſh and proteſtant inha-. 


bitants are pretty numerous, being not fewer 


than three thouſand ſouls, excluſive of the 


2 king's troops in the province, as has been | 


found ſince the paſſing of the late Quebeck 


act by an enumeration that has been made 
of them. This number, though far ſhort of 


the number of the Canadian or French inha- 
bitants of the province, (who are thought to. 


be 120,000, or perhaps 150,000, ſouls) is 


yet ſufficiently large to afford to the Cana- 


dian freeholders a very ample choice of per- 


ſons to repreſent them in an aſſembly of the 


province. And among them would be found 
many perſons very well known to, and much 
reſpected by, the Canadians ; I believe, I 


may venture to ſay, more ſo than the gene- 


rality of their own nobleſſe or gentry, or even 
merchants. For many proteſtant inhabitants 


have married Canadian women, who were 


bred in the Roman-Catholick Religion, and 


who for the moſt part ſtill continue in the 
profeſſion of it, without being in the leaſt 


degree ſollicited or importuned by their hu C 
bands, or any of their huſband's friends, to 


abandon it : which creates a familiar inter- 
courſe between thoſe- huſbands and the Ro- 
man-Catholick relations of their wives. Thus, 
for example, Captain John Fraſer, of Mont- 


real, lately one of the Judges of the court of 


common-pleas for that diſtrict, and ſince the 
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1ſt of May laſt one of the new conſervatory 
of the peace for the ſame diſtrict, is married 
to a daughter of Monſieur Des Chambaud, a 


conſiderable French. gentleman of that place, 
and who is owner of a valuable feigniory. 


And another daughter of the ſame gentle- 


man, who was the widow of a Monſieur De 
Longeuil is married to Mr. William Grant, 
a proteſtant Scottiſh merchant at Quebeck. 
A daughter of Monfieur De Belleftre, a Ro- 
man-Catholick gentleman of note at Mont- 


real, who is appointed a member of the new 


legiſlative council of the province, is married 
to Major Wharton, an officer of the army. 
A daughter of Monſieur La Corne de St. Luc, 
another and moſt zealous Roman-Catholick, 
who is alſo a member of the new legiſlative 
council, is married to Major Campbell, ano 


ther officer of the army. The daughter of 


Monſieur Beaubien, a Canadian merchant at 
Quebeck, a moſt zealous Roman-Catholick, 


is married to Monſieur TEveque, a Freneh 


proteſtant merchant at the ſame place, who is 
a member of the legiſlative council. The ſiſter 
of a Roman-Catholick gentleman of the name 
of Reverin is martied 'to Mr. Antill, a native 


of New Jerſey in North America, who is 3 


proteſtant and practiſes the law at Montreal. 


And many more ſuch inſtances might be pro- 


duced of ptoteſtants married to Roman-Ca- 
tholic women, and who are conſequently, 
for the moſt part, much connected with the 


Roman 
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I. Roman-Catholicks of their wives - ln, 
'Þ Others of the Engliſh and proteſtant inhabi- 


* tants . have gained the reſpect and eſteem of 
8 the Canadians by their upright and diſintereſted 
| | behaviour as Judges of the courts of Juſtice, 
= | Juſtices of the peace, and Lawyers of ability 


and integrity. Thus Mr. Martehl by his up- 
* right and impartial conduct formerly as a 
2 Juſtice of -the peace at Quebeck, and of late 
years as a Judge of the court of common 
pleas at e (but more eſpecially in the 
former character of a Juſtice of the peace) 
has gained the reſpect and confidence of the 
Canadians to an high degree. And the ſame. 
may be ſaid of Mr. du Calvet, a French pro- 
teſtant of conſiderable fortune and an un- 
| ſpotted reputation at Montreal, who has acted. 
= with great integrity and diſintereſtedneſ as a 
4 Juſtice of the peace in that place; and of 
| Mr. Du Mas Saint Martin, another French 
proteſtant, that was a Juſtice of the peace at 
4 Montreal; and of Captain Gugy, an officer 
on half-pay, who is retired to the country 
| and lives at Maſchiche, 18 miles to the South 
ft of Three-rivers, upon part of the ſeigniory 
which he bought, and has cultivated and im- 
. proved with great induſtry and ſucceſs, and 
1 f who has executed the office of a juſtice of 
* the peace to the great advantage and fatis- 
faction of his neighbours ; and of Mr. Tho- 
tf mas Walker, of Montreal, while he was in 
14 che commiſſion of the peace for that TL : 
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right proteſtant magiſtrates the two prine 


the Canadians Ms. . | 
as their friend and protector. And 

might, I doubt not, * added to this liſt of 
upright magiſtrates amongſt the Engliſh and 


proteſtant inhabitants of the province, who 
have, by their good behaviour, and the be- 


neficial uſe they have made; of their autho- ö ; 


rity, obtained the good-will and eſteem of the 
Canadians ; ana it muſt at the ſame time 
be confeſſed, that there were amongſt the 
Juſtices of the peace, in the years 1768 and 


1769, a few perſons af a different character, 
and who were thought to have made a bad 


uſe of a certain civil juriſdiction, to deter- 
mine ſmall civil actions for ſums of money not 
exceeding 31. 158. ſterling, which was at that 
time annexed to that office, but which has 
fince been ſeparated from it by an ordinance 
in the year 1770. I muſt add to theſe — 


Engliſh lawers in the province, Mr. Kneller. 
the preſent attorney- general of it, and Mr. 
Williams. who ate, both of them, mach 
known to the Canadians; and often employed 
and much eſteemed by them; — that 
Mr. Cugnet himſelf- the very acrimonions | 
and cenſorious Mr. Cugnet, has declared, in 


a paper I have ſeen of 1 chat 


be Waal them fit to be e en er 
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Here, therefore, are two ſets of perſons. 
amongſt the Engliſh. : and proteſtant inhabi- 
tants of the province, out of whom, it is 
probable, that the Canadian freeholders would 
be willing to chuſe repreſentatives to the 
neral aſſembly of the province. I will now 
add to theſe a third claſs of perſons, more 
numerous than both the former put toge- 
ther: I mean, the Engliſh merchants of Que- 
beck and Montreal, who are engaged either 
in the fur or the corn- trade. The former of 
theſe employ great numbers of the Canadians 
to carry blankets and other woollen ſtuffs, and 
fire arms with powder and ſhot, and divers forts 
of hard-ware, and other goods for the uſe 
of the Indians, in large birch-canoes, up the 
river Saint Lawrence, into lake Ontario, and 
the other four great lakes in the interiour 
of North America, (which is uſually 
there called, Je Pais den haut, or, the upper- 
country,) to be exchanged with the Indians 
of that country for beayer, fox, and martin- 
ſkins, and other ſpecies of furs, which they 
bring down in the ſame manner to Mont- 
real, from whenoe they are ſent to 0 
IT ROPES 1 39091 * 
ne ee eee te; 
bete Twente och iche kerle 
ofNMonireal, who employ theſe Canadians, 
and the Canadians who are fo employed, of- 
ten get conſiderable ſums of money: and 
after a few of theſe Expeditions, made in 
their 


| and improving tracts of land, which they eaſily _ 


Far 

their youth, it is uſual for the Canadians, who 8 
have made them and have acquired little 
fortunes by ſo doing, to leave off going upon 
them, and enter into a more ſettled courſe 
of life, and employ themſelves in the clearing 


obtain, either by grants from the Seigniors, 
or by purchaſe, leaving the journies into the , 
upper- country to be taken by a new ſet of 


younger adventurers. Now it is eaſy to ſee, 


that this intercourſe between the merchants 
of Montreal and the Canadians they ſo em- 
ploy, muſt create, during the time that 
it continues, a great degree of dependance 
of the latter on the former, and afterwards 
will often be the occaſion of their enter- 
taining a high reſpect for them, accompa- 
nied, as we may ſuppoſe, with gratitude 
and confidence. And, as to the corn-mer- 
chants of the towns of Quebeck and Mont- 


real, they cannot fail of acquiring a like 


influence over a ſtill greater number of 
the Canadian freeholders. For, as corn 
is, the ſtaple commodity of the country, 
(five hundred thouſand buſhels of wheat 
being annually exported from it,) more per- 
ſons are concerned in ſelling it to the mer- 


| chants, who export it, than are engaged in 


the fur - trade. And theſe merchants (of 
whom the greater part are Engliſhmen) go 
about the moſt fertile parts of the province 
in the ſpring. of the year, about the month 
e B 2 . 
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of May, and contract with the Canadian 
freeholders for ſuch quantities of their corn 
as they think they ſhall be able to ſpare 
them, to be delivered to them in the months 
of Auguſt and September, at certain prices 
agreed on between them, which are very 


mr 


conſiderable, and greatly exceed the prices 
given for corn in the time of the French 
government: and on theſe occaſions the Eng- 
liſh merchants are apt to give them greater 
prices than the French merchants are, for 

the moſt part, willing to give them for it 
at this day, the latter being more cautious and 
timid in their manner of carrying on trade 
than the Engliſh merchants. This is a very 
great ſource of influence to the Engliſh mer- 
chants over the Canadian freeholders, who, 
by that means, not only come to be per- 
ſonally acquainted with them, but to con- 
ſider them as their patrons and protectors, 
being the perſons by whoſe means they are 
daily improving their fortunes. Accordin gy 


they always ſpeak of theſe merchants wi 


great reſpect and gratitude, and ſeem to 


entertain a high opinion of their abilities 


and importance in the province. Fm 
amongſt theſe merchants, therefore, both of 
fur and corn, they would probably be much 


inclined to chuſe their repreſentatives to the 


n, and would often chuſe them even 
in preference to their own countrymen, if 


bh. I 
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Roman-Catholicks were permitted to fit in 
de aſſembly. | ee eee te , 


For cheſe Fend the Engliſh and Pro- . 
teſtant inhabitants of the province were in- 
clined to think, that the inſtitution of a 
Proteſtant aſſembly would not be thought 
an oppreſſive meaſure by the generality of 
the Canadian freeholders, though it would 
be the ſubje& of clamour amongft the Ca- 
nadian Seigniors and other gentry, and the 
French merchants in the towns of Quebeck 
and Montreal, together with the French 
lawyers and prieſts, who would, probably, oen 
ſuch occaſion, call themſelves" e Canadian 
people, and pretend that their own ſenti- - 
ments were thoſe of all their countrymen, 
as they did in their petition to the king's / 


Majeſty, in December 1773, (ſee the above 


account, page 112.) notwithſtanding it was 


obtained in a clandeſtine —_— and with- 


out the knowledge of the grea of the 


perſons in the diſtrict of Montreal (includin 


of the influence of the bithop' and his pay: 


r ͤ ITS” 
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Canadian people, and was 2 y only 65 


ſeveral of the ſame families, and ſome boys) and 
that too in conſequence of the utmoſt exertion . 


* wy * 


And Further," the Engliſh ane proteſtant 8 
inhabitants of the province were the more 
inclined to be 5 this e to wit, that a 
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E W might be eſtabliſned in 
the bulk of 


the province without diſguſting 
the Canadian inhabitants, becauſe they had 
found, by the experience of nine or ten years, 
that the ſaid inhabitants were perfectly eaſy 


and | ſatisfied under the government of the 
Governours and councils which his Majeſty 
had till then eſtabliſhed in the province, and 
of the Judges and Juſtices of the peace and 
bother officers of government, who had till 
then been inveſted with authority in it, not- 
only proteſtants had been ad- 
"mitted to thoſe offices, or been deemed ca- 
pable of being admitted to them. And ſo 


withſtanding 


far were they from being offended at the ex- 


cluſion of their own former magiſtrates and 


other gentry from thoſe offices of power, that 
they ſeemed rather to be pleaſed at it, as being 


thereby emancipated from a ſtate of ſubjection 
to them, and would often expreſs a kind, of 
terrour and uneaſineſs, when any mention was 


made (though only in the way of converſa- 
tion, and conjecture of what was likely to 


be done hereafter towards the more compleat 
ſettlement of the province, ) of re- inveſting 

thoſe magiſtrates with the power they had 
formerly enjoyed. This being the caſe, the 


Engliſh and proteſtant inhabitants of the pro- 
vince thought, on this as well as the former 
accounts, that it would be a ver 
practicable meaſure to eſtabliſh an aſſembly 


in the province which ſhould conſiſt of pro- 


teſtant 


3 


ſafe and 
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LES 1 

teſtant memhers- only, notwithſtanding the 
ſeeming hardſhip of it ariſing from the great 
ſuperiority of the numbers of the Romans 


Catholick inhabitants, which naturally ſtrikes 


people at firſt ſight, and is apt to lead them 
into a contrary opinion, while: they continue 
ſtrangers to the condition of the provinee, 
and are ignorant of thoſe peculiar circum- 


ſtances Reg it, which * r juſt 
now deſcribed. at 03” Lat 


| And, as hs Eng lit inhabitants were of 
opinion, that the eltablihtment of a proteſtant 


aſſembly was a ſafe or e ee meaſure; 


that would not diſg uſt the body of the Ca- 


nadian freeholders in: the rains, op (provided 
they were permitted to elect members into 
the aſſembly, though not to be elected wy | 

it,) they made not the leaſt difficulty of 
thinking, that it would alſo be a wiſe 0 
politick meaſure, becauſe they were convinced 


that it would gradually operate as an induce- 
ment to ſuch of the Roman-Catholick in- 
habitants of the province, ab were not 
ſtrongly attached to the church of Rome, to 
abandon its erroneous doctrines, and embrace 
the proteſtant religion ; and that; With re- 


ſpect even to thoſe of them Who were moſt 


zealous in the belief of the Romiſh religion, 


it might prove a means of engaging them 
to examine the foundations of it with fre- 
_ (while could — fail of l 
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the end, an abjuration of them: and thus 


they were of opinion, that the Proteſtant 


religion would, in conſequence of ſuch an 
eſtabliſhment, gain ground in the province 
amongſt his Majeſty's new Canadian ſubjects, 


which they conſidered as a moſt deſireable 
event, and one that would greatly contribute 


to ſtrengthen the attachment of thoſe new 


ſubjects to his Majeſty's government. 


For all theſe reaſons his Majeſty's Engliſh 
and proteſtant ſubjects in the province, were 
of opinion, that neither Juſtice nor good Po- 
licy required, that his Majeſty and the Britiſh 


parliament ſhould break through the uſual 
maxims of the State, and the directions twice 


given to his Majeſty's Governours in chief of 


the province under the great ſeal of Great- 
Britain, in order to permit Roman-Catholicks 
to be choſen into the aſſembly: and there- 


fore, they refuſed to join with ſome Roman- 


Catholicks in the city of Quebeck in ex- 
preſsly deſiring his Majeſty to do ſo- And 

they further thought, that, even if they could 

have approved the meaſure, it would not have 


become them to adviſe his Majeſty to it, not 
being his Majeſty's counſellors, but his humble 
etitioners,, who had no right to ſuggeſt to 


him the meaſures of State and Policy, which 
he, in his royal wiſdom, ought to purſue, 


and much leſs to deſire him to take ſo very im- 


: portant 


* 


" W 


grounds, I- apprehend, they were compleatly 
| juſtifiable, and even much to be commen d ed, 


aſſembly,  » 


N. 


|, Yet ſuch was the moderation of their con- 
duct on that occaſion, and ſo great was their 


* _ HY AT 


of the admiſſion of Papiſts intq it, and would 
not, therefore, join with the Canadian gentle- 
men at Quebeck in expreſsly deſiring his Ma- 
Jeſty to adinit them intò it,) they declared in 


account, page 19.) that they were willing to 
acquieſce in an gſembiy of ſuch conſtitution and 
form as to his Majeſty, in his reyal wiſdom. 
Should ſeem beſt adapted to ſecure the peace, wel- 
fare, and good government of the province ; in- 
timating by theſe words their willingneſs ta 
accept an aſſembly into which Roman-Ca- 


LY 


not ſatisfy the Canadian gentlemen at Que-. 
beck, who continued to he apprehenſive, that 


reſpect to the excluſion of Papiſts from. (eats 


1985 5 5 3 . I : 


ie, Wl auchoritz of che provinoe, were fa highly: 
ve» i peed in England, and conſidered) by his 
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Mafeſtv's 
M.4Ijeſty's 
e deen, 


8 


portant and unuſual a ſtep. And upon th 0 


for not joining with thoſe Roman-Catho, 
licks. at Quebeck in exprelsly petitioning - 
his Majeſty to permit Papiſts to fit in the 


deſire to have an afſembly eſtabliſhed in the 
province, that (though they did not approve 


tholicks ſhould be admitted. Nut this did 


the marine of the Britidh, government, fin 


in the aſſembly, or a ſhare of thy legiſlative 


Le x 
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Majeſty's Miniſters as of ſuch fundamental 
importance, that they ſhould not probably 
obtain their requeſt of being admitted into 
the aſſembly without taking the oath of Su- 
premacy, unleſs the Englilfi and other pro- 
teſtant inhabitants of the province ſhould 
expreſsly join with them in making it. And 
thereupon they dropped their deſign of pe- 
titioning his Majeſty for a houſe of aſſem- 
bly, tho' ſeveral of them were very deſirous of 
having one. And, ſome months after, the ſmall 
number of 65 perſons * in the diſtrict of Mon- 
treal ſent up the other petition above- mentioned, 
which requeſts the king to enlarge the number 
of the council of the province, and give them 
a very limited legiſlative authority, inſtead of 
erecting an aſſembly, but upon a ſuppoſition, 
that no taxes are to be impoſed in the pro- 
vince, until an aſſembly ſhall be eſtabliſned 
in it. (See the above account of the pro- 


1 
a 
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ceedings, &c. page 112.) 

That ſeveral of the Canadian gentlemen, 
at and near Quebeck, in the Autumn of the 
year 1773, and particularly Monſieur Cugnet 

and his friends, or thoſe who were guided by 
his opinion in public matters, were very de- 
 fGrous of having an aſſembly, provided the 

E c . 15 4 Keg 9 M. Roman | 

* 9 7 5 I have ſome reaſon to think that another copy of 

the ſame petition was ſent up by the Noblefle and a few other , 
perſons in the diſtrict of Quebeck, but do not know. by how many 
perſons it was ſigned If it was ſigned by the ſame number as 
ſigned ; the former copy of it, the whole number of the French 
Petitioners in the province will have been 130 inſtead of 65. 


— 


1 19 10 


ill 


Roman-=Catholicks were admitted into it, will 
appear by the peruſal of the following draught 


of a Petition to the king's Majeſty and the 
two houſes. of Parliament for that purpoſe, 
which was drawn up by the ſaid Monſieur 
Cugnet, at the deſire of ſome of his Roman- 


Catholick friends at Quebeck, in the latter 


end of Auguſt 1773, and ſent by him, with 
the letter here-under following, to Mr. Mal- 
colm Fraſer, a Britiſh inhabitant of eminence 
in the province, who was known to be very 
deſirous of having an aſſembly eſtabliſhed in 
it, and who, for that reaſon, as well as on 


account of his abilities (which made him pe- 
culiarly fit for that office,) was choſen on the 


zoth of October following, (two months after 


the date of. that letter) Secretary to the com- 
mittee of the Britiſh and other proteſtant in- 
| habitants of the province, then aſſembled at 
Quebeck, for the purpoſe of making the pro- 

per applications to Government, both in the 


pon and in England, for obtaining an 
ouſe of Aſſembly. This letter and petition 
have lately been put into my hands, and, as 


* 


they relate to a very public and important 
ſubject, and tend to give uſeful information 
to his Majeſty's Miniſters, and the Members 


of both. houſes of Parliament, (to whom the 


| further regulation of this unhappy province 


belongs,) concerning the ſentiments of ſome 
of his Majeſty's Canadian Subjects on the 
eſtabliſhment of an houſe of Aſſembly in 


the province, they ſeem fit to be laid before the 
5 C 2 publick. K 


* EW 1 
Publick. I ſhall therefore here inſert the 5 
without further preface, together with Eng 


liſh tranſlations of them, and with Mr. Mal- 


colm Fraſer's anſwer to Mr. Cugnet's letter, 
containing the refuſal ef the Engliſh and 
proteſtant inhabitants of the province to join 
with Mr. Cugnet, and his Canadian friends, 
in ſigning the ſaid petition, which he had 
drawn.up for the eſtabliſhment of an houſe of 
aſſembly into which the Roman-Catholicks 
ſhould be admitted. . 


Copy of a letter from Monſieur Cugnet, 2 


French Genleman of the city of Quebeck; 
eminent for his abilities and knowledge of 


the French laws and cuſtoms, that pre- 
vailed in the province of Quebeck in the 
time of the French government, to Mal- 


colm Fraſer, Efq. a Britiſh gentleman of 


eminence in the province, who was ſoon 


after choſen Secretary to the committee of 


the Britiſh inhabitants of the province, 
who were aſſembled at Quebeck, for the 
purpoſe of preparing petitions to the Lieu- 
tenant Governour of the province, and to 


the King's Majeſty, for the eſtabliſhment 4 
of a houſe of Aſſembly in the ſaid province. 


Dated the iſt of September, 1773. 


| Monſieur, 


V OUS navez pas pd réufſir quant \ votre 


petition: aucuns Canadiens ne veulent 
la ſigner. Le glaive eſt cependant ſuſpendu 


{ur 


11 
Arr nos tétes. II faut, pour éviter la tem 
pete qui menace la province, prendre un 
parti. Quelques nouveaux ſujets de mes. 
amis, (hommes, par conſequent, penſant plus 
juſte que les autres, et qui n'ont point. ſignẽ 
des complimens ni de fades adreſſes,) mont 
engage, (connoiſſant ma fagon de penſer,) 
de dreſſer une nouvelle requete : et je Var 
fait, ſur l'aſſurance qu ils m'ont donnee. que 
| plufieurs des anciens ſujets de la baſſe ville 
leur avoient donné leurs paroles de ſigner 
celle que je ferois, quelque demande que 
puiſſent y faire les Canadiens. Je leur ai 
communiquè avant hier mon projet. Ils me 
Vont fait rectifier: et je vous Venvoye tel 
qu' ils le jugent convenable. e 


Vous y verrez, Monſieur, que les Cana- 
diens, comme les plus nombreux, les plus 
forts en propriete, vous font conſentir àa cc 


| 
KM quils entrent dans Vaſſemblee en plus. grand 
„ nombre. Cette demande n'eſt qu une forme. 
: Je ſuppoſe qu'il y entre deux tiers des nou». 
— veaux : le tiers d anciens ſujets, plug inſtruits 
> - Wqueux, emportera certainement la voix des 
t deux tiers. Je ne vous fais point IEloge de 
3 mes Compatriotes: mais, malheureuſement, 
Je connois leur peu d'intelligence et de talens. 
Leur demande ne doit donc pas arreter la 
fſignature des anciens. ----- ls demandent auſſi 
© Mique, s'il reſt pas poſſible qu' ils entrent dans 
it Jafſemblee, que les loix de propriete de la 
4 e : e province 
T | 7 


dey 
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Te 1 Septembre, 


1 


province ſoient entièrement conſervees, et 


que le Gouverneur et Conſeil, qui ſera com- 


poſe danciens et de nouveaux ſujets, aient 
un pouvoir limite. ----- Ils concluent cepen- 


dant toujours a a Taflemblce du 6 A 


Les Canadiens pat que ee Peti- J 
tion doit ètre ſeulement en langue Francoiſe, 


puiſque tous les anciens ſujets Tentendent. 


St, après vous Etre conſulte avec quelques. 
uns de vos amis, vous puiſſiez conſentir A 


figner et envoyer cette petition, je la ferai 
copier par duplicata fur deux parchemins, et 


je vous la remettrai pour la faire ſigner par 


les anciens ſujets. Un de mes amis ſe charge 
de la faire figner par les nouveaux. Vous 
me rendrez reponſe apres avoir conſulte ; et 


vous me renvoyerez ma minute, ſoit pour 
nen plus parler, ſoĩt pour la mettre en exe 


eution. Il faut prendre un parti pour le 
Oui ou pour le Non. Les Canadiens ne 
figneront que celle-ci : ils vous propoſent 


de vous joindre a ceux. --=-- Accoutumes Aa 


obéir et à Ctre dans Teſclavage, ils preferent 


I etre platot arranges par le Roi et le par- 


lement qu'a avoir une aſſemblce 4 ils 
ſeroient exclus. , 


e ſuis, avec conſideration, Monſieur, votre. | 


très-humble et très- obẽiſſant ſerviteur, | 


172: 


F. rangois J oleph .Cugret.. 


» i . 7; I 


f? 


— a 


J | | 8 
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Tian df de A I 
from Monſieur CNET to Mr. 


TEE 


* OUR Petition has not met with ſueceſs. 
1 None of the Canadians will ſign it. Vet 
the ſword hangs over our heads: and it is 
neceſſary, in order to eſcape the ſtorm which 
now threatens the province, to come to a de- 
ciſive reſolution. Some Canadian gentlemen, 
who are my particular friends, (and Who, 


* 


conſequently, are perſons of a more rational 


way of thinking than the others, and WhO 
have never yet ſigned any compliments or in- 
ſipid addreſſes,) have defired me (knowing 
my way of thinking, ) to draw upſa new. po- 
tition : and I have accordingly done ſo, upon 
the aſſurances they gave me, that great num«- 
bers of his Majeſty's Engliſh ſubjects in the 


lower town of Quebeck had promiſed them 


that they would ſign the petition I ſhould. © 
draw, notwithſtanding any requeſt that might 
be contained in it in behalf of the Cana 
dians. I yeſterday ſhewed the petition: I hal 


thus been induced to draw up, to my Casa 


dian friends, at whoſe requeſt I had prepared 
id: and they, have made a few alterations in 


it. And I nody ſend it to you with thoſe or- 


rections, 


—_ 9. 1} 


e . ˙—˙ . eee Pane * 


aſſembly, 
tended with any ſubſtantial effects. 


[ 
1 


LS a6 1 


roQtions, and expreſſed in a manner they . 
prove and * * to. | 


' You will perceive, Sir, upon the peruſal 
of this petition, that in it the Canadians make 
you join with them in requeſting his Ma- 
jeſty, that they, as being the greater number 
of his Majeſty's ſubjects in this province, and 
poſſeſſed of the greateſt ſhare of property in 
it, may be repreſented in the aſſembly by a 
greater number of members than his Ma- 
Jeſty's Britiſh ſubjects in the province. But 
this requeſt ought not to alarm the Britiſn 
ſubjects. For, if you will conſider the mat- 
ter with temper, you will ſoon agree with 
me, that this privilege of the Canadians, of 
having the greater number of members in the 
will, in its conſequences, prove to, 
be a thin 
For, I 
will ſuppoſe, by way of example, that two 
third parts of the members that comp 
aſſembly were to be Canadians, and the other 
third at Engliſhmen. It. is next to certain 
that he 


ſhould propoſe. You will ſay, perhaps, that 
_ is paying" no great compliment to my coun- 


. 


of form only, that cannot be 5 | 
ſe the. 


e Englith third of ſuch an aſſembly, be- 
ing ſo m— ſuperiour as they are to the Ca- 

nadians in abilities and knowledge and capa- 
eity for public buſineſs, would in ſuch caſe 
eaſily obtain the ſuffrages of the other two 
third parts of it to whatever meaſures they 


L 25 J 

tt ymen, the Canadians. I confeſs it. But, 
wette Jam but too well acquainted 
with their great want of knowledge and capa- 
city to preſiinie to ſpeak of them in any 
other manner. This requeſt of theirs; there- 


fore, in the Petition I have now ſent you, 
ought fiot to deter the Engliſh inhabitants of 


d the province from ſigning it. Theſe are the 
* ſentiments of my Canadian friends eee 
a an aſſembly. 5 | | 
— 

it But if, las al; it ſhould not be cough, 
h expedient (on account of their attachment 
this to the Roman-Catholick religion,) to admit 
h them into an aſſembly of the province, my 
Wy Canadian friends above-mentioned do in thak 


caſe deſire, in the next place, that the French 
laws of the province, relating to their pro- 
perty, may be wholly preſerved to them : 
and that the Governour and council (to whom 
70; they preſume the power of making laws for 
ae the province, will in that caſe be intruſted,) 
er may be compoſed, in part, of his Majeſty's 


tive authority, entruſted to them, may be re- 


5 muſt be remembered, is only their ſecond 
wiſh : for that they greatly. prefer a houſe of 
ro. afſembly of the conſtitution above deſcribed. 8 


"My Canadian frichds alfo defire, that this 
joint Petition of the, new 12 10 eld ſubjects 5 
. 


4 D. ; 


new Canadian ſubjects; and that the legiſla- 


ſtrained within proper bounds. But this, ijt 
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they are ready, I will ſend 790 one of them an 


delay, to cauſe it to be copied out as above- 


18 
his Majeſty may be preſented only in the 
French language. This requeſt they conceive 
to he reaſonable, and no-ways inconvenient . 
to the Engliſh, gentlemen, who intend to ſign 
this petition, becauſe all the Engliſh inhabi- 
tants of the province underſtand F reneh.. -/ fo 


if, after having conſulted with ſome pf tic 
your friends, you can bring yourſelf to con- co 
ſent to ſign and ſend this Petition, I will to 
cauſe two copies to be made of it on twa o 
different ſkins of parchment; and, as ſoon as po 


for you to get it ſigned: by his Majeſty's Bri- 
tiſh ſubjects in the province. One of my 
friends has undertaken to get the other copy 
ſigned by the Canadian ſubjects. When you 
have ſufficiently conſulted upon this ſubject 
with your friends, and have come to ſome 
reſolution concerning it, I beg you would let 
me know the reſult of your deliberations by 
an anſwer to this letter: and at the ſame time 
you will pleaſe to ſend me back my original 
draught of this petition, which I have here- 
with ſent you; to the end that we may either, 
on the one hand, ſay no more about it, in 
caſe you do not conſent to it, or, on the 
other hand, if you ſhould approve it,. and re- 
ſolve to ſign it, may proceed, without further 


mentioned for the purpoſe of being ſigned by | 
his Majeſty's ſubjects of both nations. You 


. 
. 


EF 27 J 


Muſt hot, 6n this occaſion, attempt to treat 
or argue any further upon the matter, or to 
make any alterations in this petition, as it is 

now drawn up: but you mult reſalve, either 
to ſign it, or not to fign it, in its preſent 
form. For I plainly ſee, that the Canadians 


will never be brought to ſign any other peti- 


tion than this; to Which they now deſire your 


concurrence. From their habits of obedience - 


* 
* 


your moſt humble and 
| moſt obedient ſervant, | 


This Iſt of September, 
. 1 


| The petition mentioned in the foregoing 


| 
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Draught of a petition to be preſented to 
the King's Majeſty and the two Houſes. 
of the Britiſh Parliament from . both the: 
Canadian and the Britiſh inhabitants of 
the province of Quebeck ; prepared by 
Monſieur Cugnet in the month of Auguſt, 
_ 7-6 | 

Au Roy, ſa tres-excellente Majeſts ; 
les Seigneurs Sprrituels et Temporels; 
et les communes de la Grande-Bre- 

tagne, aſſembles en parlement; 


Requete de tres-obeiſſans et fideles ſujets 
de fa tres-excellente Majeſte, tant nou- 
veaux quanciens, Seigneurs de fiefs, pro- 
| prietaires de bien de fonds, citoyens, 
negotians, et marchands, habitans de la 
province de Quebec dans VAmerique 
Septentrionale, tant pour eux que pour 


tous. | 
N Emontrent tres-humblement vos expoſans, 
: 1118 | Qu ayant. appris par les derniers debats 
Hm VS © en parlement que les affaires de cette province 
f! Li. _ dyivent entrer en confideration' dans la ſeance 
1 pPirochaine, ils prennent la liberte de repreſen- 
10 ter a yotre très- excellente Majeſte et auguſte 


6] 
LY 


aſſemblee, 


i 1 
| afſemblee, qu ayant Ete encourages par la ca- 
V 
Efinitif de paix, et plus encore par la 1 5 

| 


e- 


: clamation royalle de votre tres-excellente Ma- 
jeſte du 7eme Octobre, 1703, les premiers 
s les Canadiens] ont reſte et ſe ſont etablis 
; dans Ja ditte province, et que pluficurs des 
4 derniers [les Anglois, ou anciens ſujets] y, ſont 
| venus, y ont achete des biens, 9235 viennent 
journellement, dans Veſperance qu'ils ont eue, 
3 les uns et les autres, de jouir des benefices et 
" avantages de Sujets Britanniques, ainſi qu'il 
Y leur. a ete promis par la ditte proclamation, | 
- Vos expoſans fe flattent que la conduite 
qu'ils ont tenue d' obèiſſans et fideles ſujets, 
| eſt pour eux un titre defperer la protection 
a de votre très- excellente Majeſte et Vauguſte 
wm parlement, afin de jouir des conſtitutions Bri- 
8 tanniques quant A la ſüreté de leur liberté 
1 5 perſonnelle, de leurs droits et poſſeſſions, dont 
à us ne pourront jamais etre pleinement aſſurés 
" tant qu'il leur manquera une chambre d'af- 
ar ſemblée du peuple, compoſte de nouveaux 
et anciens ſujets ſans diſtinction; ce qui eſt 
25 une des parties les plus eſſentielles des dittes 
1s, conſtitutions. {$23 , ee ne 2 SCEMIAT 
ats e e Reo tee 5 5101 
ico. WF Laugmentation d'un fi vaſte pais, dont le 
ace nombre des habitants excede actuellement 
en- celui de cent mille, dont quatre-vingts, dix- 
iſte WH huit, ſont nouveaux ſujets; - Vavancement de 


b 20 


{oh agriculture; - JLencouragement de ſa na- 
vigation et de ſon commerce; ---- un arfange- 
ment à faire ſur des fondemens ſolides et in- 
ebranlables; qui puiſſe defaciner la confuſion 
ui y regne, 2 ſon détriment; faute de loix 
es; ---- ſont des points preſentement en 
conſideration, qui ſont dignes de la ſageſſe de 
14 legiſlature Britannique; ct qui_meritent cer- 

' tainement Vattention particulicre de la mere- 
patrie et toutes les graces qu'elle peut lui ag 


Vos expoſans prennent la liberté de voiis 
repreſenter très-reſpectueuſement, que la po- 
lice interieure et l' arrangement a faire quant 
aux loix de la province, doivent Etre déferés 
à ſes habitans. Ils doivent; ſans aucune daute, 

ainſi que ceux des autres provinces, etre les 

meilleurs juges, et les plus naturels, de leurs 
 Interets et de leurs beſoins en tous les tems; 
leur bien- etre dependant entierement d'un 
arrangement ſolide. Ils font les fevls en Etat 
de demontrer la voye qu'il eſt neceſſaire de 
prendre pour parvenir a rediger des regle- 
mens qui N indubitablement leur 
propre bonheur, et qui rendront probable= 
ment la colonie, de plus en plus, tres utile 2 
Empire Britannique ; deux objets également 
mens u la Grande Bretagne er glorieux | 
a v6tre très - excellente Majeſte, pete d'un 
peuple libre. e eee 


* 


Vos 


(31 1 


Vos expolans, « you pe de differens kit, 


mens en matiéres de religion, ont néanmoins 
- {Wvicu depuis la K 5 en bonne intelli- 
N gence. 38-18 ignorent totalement le Jacobi- 
* tiſme: ils ſont et ſeront toujours bons et 
n fideles ſujets: ils ne reconnoiſſent que Tau- 
E guſte famille d' Hanovre: ils defirent de etre 
. be et ſertẽs avec les memes- liens, qui les 
= rendront a a jamais et leur poſterits ſoumis en 
- tout à votre tres-excellente' Maj. eſte. et I fes 
I heritiers et rein ainſi qu au Sure 
ment Britannique. 3 
is 
- Vos ex cpoſans preyayent qu on pourra leur 
1. pbjedter ; 3 
88 ö ** 
en Premierement, Que, ſuivant les conſtitu tu⸗ 
es tions Britanniques, une chambre Jaflemblee 
rs Ine doit etre compoſce gue. d Anglicans : N 
83 | | 
Tr 8 (et, 3 doute, avec quelqus 5 
at e ſpece de raiſon,) Que ce Pais, qui fe reflent | 
ls encore des * de la guerre, n'elt point 
e- en Etat de fe ſoũtenir lui-mtme; 2 
ur n'eſt point encore tems d. y admettre une aflem- 
&= blee du peuple, et qu'un tel etabliſſement a 
2 yet , beaucoup d' inconveniens. | 
nt 
1% Its pr rendront la Jiborts Fr * *** 16. 
n ponſe, 18 à la premicre. objection, que, 
| alte 


rande-Breta Ae « a xedige ſes con- 
Utytions a cet * e na Pas pd prèvoirx 
__ elle | 
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„ 
qu elle feroit Par la ſuite la con u ete d'un pais 
imienſe, peuple de gens nés dans le ſein de 


IEgliſe Gallicane : -—- Que ce pais conquis, 


qu contient cent mille ames et plus, dont 
ſeulement deux mille ſont de VEgliſe Angli- 
cane, ne peut Etre ſujet aux anciennes conſtitu- 
tions: Que la conduite irreprochable qu' ont 


tenue les nouveaux ſujets depuis la gonquète, 


et leur ſoumiſſion au Gouvernement Britan- 


nique, doivent Etre des fürs garants à la mére- 


patrie qu ils n abuſeront pas de la derogation 
qu'elle voudra bien faire en leur faveur à ſes 
anciennes conſtitutions : ----- Que votre tres=" 
excellente Majeſte, en les aſſurant par la pro- 
clamation royale quiils jouiroient, ainſi que ſes 
anciens ſujets Britanniques, du benefice des 
loix Angloiſes, leur a ſolemnellement promis 


qu'ils en auroient tous les avantages; et que, 


comme ſujets Britanniques, il leur ſeroit per- 
mis de ſe faire repreſenter dans une chambre 
d'afſemblee par des Canadiens de leur propre 
choix: Que la mère- patrie ne peut raiſon- 
nablement leur refuſer cette grace, puiſqu'elle 
leur a déja accordé, contre ſes conſtitutions, A 
etre Jures, non ſeulement dans toutes les affai- 
res civiles, mais mEme dans toute affaire cri- 
minelle. 1 TN „ 

Et, quant à la ſeconde objection, Qu ils ſont 
tres-reconnoiflans des ſoins paternels qu il a 


pl à votre très- excellente Majeſte d avoir pour 
eux; et, comme ils n ont d'autres intentions ni 


d' autres 


- : 


15 33 'Þ e 
autres vues que celles que doivent avoir les 5 
bons et fidéles ſujets, ils ſont prets à contri- 
buer, autant qu il leur ſera poſſible, au ſoũtien 
du Gouvernement auſſitöt qu'il plaira à votre 
très- excellente Majeſtẽ d ëtablir une aſſemblee du 
pl compoſce de nouveaux et d anciens ſujets 
Kas diſtingion, les nouveaux ne pouvant jamais 
ſouſcrire à Teeablitement d'une cheat dont 
ils ſeroient exelus, stant les plus nombreux et 
les ſeuls intéteſſes à cauſe de leur propricts, 
(qui, excede de beaucoup et au-delâ de iept 
dixiemes, en ſeigneuries et terres en rotate, 
celle des W au bon e ee de * 5 
province. . 


Comme vos expoſants! Ghent que la pro- 
| vince ſouffrira beaucoup des taxes qu'ils pour- 
ront s1mpoſer par le peu d etendue qu'on lui 
2 donne, qui en a neceſfairement reſſerrè le 
commerce et les reſſources, ils prennent la 
liberté de demander tres reſpectueuſement A 
| v6tre très- excellente Majeſté, à fin de pouvoir 
contribuer au ſodtien du eee ge, de vou- 
loir bien leur accorder la grace de reunir a la 
province toute la cate de Labrador, qui en 


| Pais den haut. enn BH 


Sil n elt pas poſũble de ddroger a ayx ancien- 
nes conſtitutions Britanniques pour I ẽtabliſſe- 
ment d'une aſſemblée du peuple dans laquelle 
es $ Canadiens falent NM * Pune 


ni 
tres 


2 


fa <tE ſouſtraite ainſi que pluſieurs eo du © 
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membres et en plus grand nombre, Vos expo- 
 blee ſeulement compoſee danciens ſujets,) de- 


auguſte aſſemblée, Que leurs loix de propriets 
leur ſoient conſervees en conſequence du 37 


fits feodaux, comme Jun quant aux fiefs, 


qui pourront monter annuellement, à cauſe 


conſervëes, ils conſentent que vôtre très-ex- 


„ 


ſans, (qui ne peuvent conſentir a une aſſem- 


mandent à votre très- excellente Majeſte | et 


article de la capitulation generale et du 4 du 
traité definitif de paix. Il eſt de Vinteret de la 
couronne de les leur laiſſer, parcequ'en les 
leur conſervant ils ſeront tenus de payer à 
votre tres-excellente Majeſte les droits et pro- 


et laods et ventes quant aux rotures; droits, 


des mutations frequentes, à trois ou quatre 
mille livres ſterling, qui ſerviront aux depenſes 
du Gouvernement. ---- Leurs loix de propricte 


cellente Majeſte et auguſte aiſemblee accordent 
au Gouverneur et Conſeil, compoſe d'anciens 
et nouveaux ſujets, le pouvoir de ſtatuer ſeule- 
ment des ordonnances pour le maintien de 
la police, (conformèment aux anciens uſages,) 
et des reglemens pour la forme de Proce- 
dure ;.. pourvii toutefois | que ce pouvoir 5 

uiſſe jamais s etendre à alterer en uo 
ce ſoit les fonds des loix de We te dans 
oy plus petites choſes. My gets $F2Ek | 


Vos Expoſans Ae tt: 
ment et tres-humblement vdtre très- excellente 
Majeſte e et au guſte parlement de _— 

| aires 


1 . 1 


8 en Se et de vouloir hm: 
les terminer ; leur bien-etre, leurs fortunes, et 
leurs libertes perſonnelles dependant entiere- 
ment d'un arrangement convenable et ſolide. 


bf 
I 


Et ils ne doutent point que votre tres-excel- 
. lente Majeſté - youdra biet leur confirmer la 
4 promeſſe royalle et gracieuſe qu elle leur a 
N faite par la proclamation, qu ils jouiroient 
4 de Iineftimable . avantage de ſujets Britan-' 
Y niques, dont celui d'avoir le droit de fe re- 
2  pretenter par des perſonnes de leur 5 
% choix eſt un des Principaux. | 

535 | * 

2 n Et vos expoſans, ainſi qu il eſt & leur 
e devoir, ne ceſſeront d'offrir leurs veeux à Dieu 

: pour la proſperite de v6tre tres excellente | 
e b e et 25 la W n 

* A 

nt TOON ? 

NS e 

e- 45 

de i of the PEROT! Degas «fa 8 
7 Petition to the King and Parliament of 
T Great- Britain, drawn up by e 
1 9 


v i 
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To the King s moſt excellent Majeſty: TH 
and the Lords. Spiritual and Tem- 
poral; and the Commons of Great- 
Britain i 1n Parliament alſembled; 


HE Petition of divers . his met ex 
cellent Majeſty's moſt faithful and obe- ent 


dient Subjects, both new Subjects and old ad 
ones, conſiſting of Lords of manors, Proprie- | the 
tors of freehold lands of inheritance, Citizens, cla 
Merchants, and Traders, in the province of 4 
Quebeck in North-America, both for them-- | _ .. 
ſelves and in behalf of all the other ihe Fa 
bitants of the province; 15 
Humbly ſheweth, pane 
That your Petitioners, having been informed | the 
that it appeared by the declarations made in ver 
the courſe of ſome late debates in parliament, lib 


that the affairs of this province were to be 
taken into conſideration in the enſuing ſeſſion 
of parliament, do now take the liberty of re- 


all 

preſenting to your moſt excellent Majeſty and na 

this auguſt aſſembly, that, in conſequence of dit 
the encouragement given them by the gene- m 

ral capitulation of Canada, and by the defi- ſti 


nitive treaty of peace, and ſtill more by the 
Royal Proclamation, publiſhed by your moſt : 
excellent Cs on the 7th day of Octo- te 
ber, 5 | 


* 


"Or 1763, the former part of your Majefty's | 
ſubjects, The French inhabitants of this pro- 
vince, have remained in the province and 
ſettled themſelves in it, and divers of the lat- 
ter, your Majeſty's ancient En ngliſh fubjects, 
have come into the ſame and bought kands 
therein, and others of them are daily coming 
into it, in the hope which they have all 
entertained of enjoying the privileges and 
| advantages of Britiſh ſubjects, agrecably to 
the promiſe made to them in the ſaid wy; 
clamation. | _ HIPs 39 A 1 
"Your petitioners preſume (0 o hope chat their | 
| uniform good behaviour, as faithful and obe- 
dient ſubjects, will be thought ſufficient to 
intitle them to the protection of your moſt 
excellent Majeſty and the honourable patlia- 
ment of Great-Britain, for the enjoyment. of 


ed choſe parts of the conſtitution of the Britiſh go- 
in vernment, which tend to ſecure their petſonal 
nt, liberty, their xights,' And poſſeſions, Which 1 

be conceive ca n never be ned perfect 

on WE until an alſembiy of the peopt e 1s peril tt, 
re- amongſt them, bonding indifferently of Ca- 
nd Walle and Engliſh members, Without 

of diſtinction Whatſbever; this being one of the 
ne- moſt eſſential branches of the aid! Britiſh con- 
efi- ſtitution. 1 . 

eg i 1 
10ſt The Aurel of the” Popinon of fo ex- 
o- 


tenliye a country as Canada, 'which already 
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contains above an | hundred thouſand inhabitants, 
of whom ninety eight thouſand are new ſub-, 
jects of your Majeſty, ---- the improvement o 

its agriculture, ---- the encouragement. of its, 


navigation and commerce, ---- and a ſettlement. 


of the laws, which are to be followed in it, 
upon ſolid and unremoveable foundations, ſo, 
as to put an end to the confuſion which now 
prevails in the province through the want of 
known and certain' laws ; ----- are matters. 
which are now to be taken into conſidera- 
tion, and are objects worthy of the wiſdom 
of the legiſlature of Great-Britain, and which 
certainly deſerve the moſt particular atten- 
tion of the mother-country, and all the fa- 
vours and afliſtance towards their attainment 
and completion, which it is in her power 
to beſtow. 


Your n do Faither take the lder⸗ 
ty moſt humbly to repreſent to you, that 
the interiour regulation of the province and 


the choice and ſettlement of the laws that 


are to prevail in it, ought to be left to the 
inhabitants of the province themſelves. They 
muſt, doubtleſs, bs the beſt judges, (as they 
are evidently the moſt natural ones,) of their 
own intereſts and wants at all times ; juſt as 
the inhabitants of the other. provinces in Ame- 
rica are of their reſpective wants and intereſts : 


their welfare wholly depending on a folid and 


Judicious ietlement with reſp. ct to theſe N 
Th y 


* 
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They are the only perſons 
out the methods which it is neceſſary to take 


Majeſty: they acknowledge no title to the 


V 


E N 


no 


ſons who are able to point 


in order to ſucceed in drawing up ſuch re- 
gulations as will not fail to promote their 
own happineſs, and will probably render this 
colony continually more and more uſeful to 
the Britiſh Empire; which are two. great ob- 


jects, that are equally (intereſting to Great- 
Britain, and glorious to your moſt excellent 


Majeſty, the Father of a free peopfeQ 


Vour petitioners, though they entertain dif- 
ferent opinions upon matters of religion, have 


| nevertheleſs lived in a friendly intercourſe with 


each other ever ſince the conqueſt of the 
country. They are all of them untainted 


with Jacobite principles: they are, and ever 


will remain, good and faithful ſubjects to your 


« £ 
* 


crown, but that of the illuſtrious g houſe of 
Hanover: they deſire to be united and con- 


nected. by the ſame ties, which will preſerve 


both them and their . poſterity , to the lateſt 
generations, in a ſtate; of perfect obedience 
to your moſt excellent Majeſty, and you 
Heirs and Succeſſors, and to the Britiſh Go- 


nin 143 Ss 
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In the. firſt place it may be .ſaid, that, 
4 according to the fundamental laws of Great- 
Britain, a houſe of aſſembly ought to confiſt 
only of roteſtant uch de. of the cominu- 
nion of the church of England. are ee. 
And ik the ſecond place it may: be fag 
7 . it muſt be confeſſed, with ſome de. 
: ee of truth,) that this country, (which Ki} 

Feels the effects of the ravages of the late 
war,) is not yet in a condition to bear the 
expence of its own civil government; — that 
it, therefore, is not yet time to eſtabliſh a 
houſe of aſſembly in it; and that the eſtabliſh- 
ment of one would be attended with many 
inconvenient ear 8 8 


| In anſwer to the firſt of theſe ob; eme 
7 petitioners take the liberty of . 
„that when the Britiſh legiſlature ma e | 

=; laws now in being upon that ſubject, 
my could not foreſee that they ſhould, at 
iftant period of time, make a conqueſt of 

8 en tract of country, inhabited by a 
people born and bred in the church of France; 
and, ſecondly, that this conquered country, 
which contains above an hundred thouſand 
fouls, of whom only about two thoufand are 
proteſtants, cannot conſiſtently, with juſtice 
and good policy, be made ſubjects to thoſe | 
Britiſh laws, which were ſo made in former 
\ ages , W any view to perſons in their 
condition 
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condition and ſituation ; ---- and, thirdly, that 
the irreproachable condu& of your Majeſty's 
new ſubjects ever ſince the conqueſt of the 
country, and their ſubmiſſion to the Britiſh + 
government that has been eſtabliſhed here, 

ought to be conſidered. by the mother-coun- _ 
try as ſure pledges of their diſpoſition to. 

make a good uſe of any departure from the 
uſual maxims of _the Britiſh Government, 
which the ſhall vouchſafe to make in their 
favour : - and, fourthly, that your moſt 
excellent Majeſty, by the aſſurances given to 
them in your royal proclamation, that they 
W as well as your Majeſty's old ſubjects, the 
[Britiſh inhabitants of the province, ſhould. 


ſolemnly promiſed, that they ſhould have all 


quently, that, as Britiſh ſubjects, they ſhould 
be permitted to chuſe ſuch perſons. as they 
ſhall think proper, whether Canadians or 
Engliſhmen, to repreſent them in a general 
aſſembly : ---- and, laſtly, that the mother- 
country cannot reaſonably, nor confiſtently 
ich what ſhe has already thought proper to 
Js for their ſatisfaction, refuſe them this fa- 
Pour, ſeeing that ſhe has already permitted 

hem, in derogation to the Britiſh laws upon 
Ws ſubject, to be impanelled upon Juries, 


Pot only in all civil caſes, but even upon the 


deciſion of criminal matters. 


F — 


enjoy the benefit of the Engliſh Laws, has | 


the advantages of thoſe Laws, and, conſe- 


N Wl 1 
_ ES | 
5 1 
1% And, in anſwer to the other objection above | 
| is mentioned, to wit, that the province is not th 
yet in a condition to bear the expence of its W. 
1 own civil government, your petitioners beg m 
1 leave to declare, that they are very thankful OV 
MN! for the paternal care which your moſt excel- | be 
* | lent Majeſty has been pleaſed to take of them, lin 
. and that, as ey have no other intentions vir 
8 nor views than ſuch as are fit to be enter-. ts 
3 tained by good and faithful ſubjects, they are rer 
1 willing and ready to contribute, in propor- tin 
10 tion to their means and abilities, to the ſup- the 
port of Government, as ſoon as your moſt mo 
excellent Majeſty ſhall be pleaſed to eſtabliſh the 
in the province an open aſſembly of the people of 
into which both the Canadian and Britiſh - MW © 


inhabitants of the province ſhall be admitted 
without diſtinction; your Majeſty's new Ca- 
nadian ſubjects being utterly unwilling to 
conſent to the eſtabliſhment of a houſe of 
- aſſembly out of which they ſhould be ex- 
cluded ; which, they think, would be highly 
unreaſonable, becauſe they are ſo much more 
numerous than the Engliſh inhabitants, and 
poſſeſſed of ſo much greater a ſhare of the 
landed property of the province, (having no 
leſs than ſeven tenth parts of the whole of 
that property,) and, from this greater ſhare of 


the property of the province, are ſo much Bt 
more intereſted in its welfare. r 


& 


As 


— 


[ 4] 
As your petitioners\are fully ſenſible, that 
the province mult ſuſſer a great deal from the 
weight of the taxes which its inhabitants 
may probably grant for the ſupport of their 
own civil government, when an aſſembly ſhall 
be eſtabliſhed in it, becauſe, from the narrow 
| limits, which have been given to the pro- 


2 


5 vince by your Majeſty's proclamation in 1763, 
2 its trade and means of acquiring wealth are 
rendered ſcantier than they had been in the 
2 time of the French government, they take 


the liberty of moſt humbly intreating your 
moſt excellent Majeſty, in order to enable 
chem the better to contribute to the ſupport 
of the government of the province, to grant 
them the favour of re- annexing to the pro- 
rince all the Coaſt of Labrador, which has 
been taken from it, and put into the govern- 
ment of Newfoundland, and alfo of re- an- 
nexing to it thoſe ſeveral tracts of coun- 
try in the interiour and higher part of North - 
America, which made formerly a part of the 


YT government of Canada, in the time of its 
d abiection to the crown of France, but which 
ne ow, by the limits aſſigned to this province 
0 che aforefaid proclamation, are out of its 


But if, after all, it ſhould not be judged 
Proper to depart from the ancient maxims of 
he Britiſh government, and to eſtabliſh an 
dly of the br in this province of ſuch a 
E . W_ 


_ 


Fae f 


conſtitution that the Canadians ſhould be per- 
mitted to be choſen into it in greater numbers 
than the Engliſh, and form the principal part of 
it, your petitioners (who can by no means con- 
ſent to be governed by an aſſembly conſiſting on- 
ly of Engliſh members) do in that caſe humbly 
intreat your molt excellent Majeſty, and this 
honourable aſſembly, to preſerve to them 
their ancient laws concerning their property, 
agreeably to the 35th article of the peneral 
Capitulation, and the 4th article of the de- 
finitive treaty of Peace. It is for the in- 
tereſt of the Crown that theſe laws ſhould 
be preſerved to them, becauſe by the con- 
tinuance of theſe laws your Majeſty's ſaid 
new ſubjects will remain under the ſame 
obligation of paying to your moſt excellent 
Majeſty the dues and feudal profits ariſing 
out of their lands, to which they have always 
hitherto been ſubject; ſuch as the fifth part 
of the purchaſe-money upon every ſale of a 
fief, or tract of land holden of the Crown 
by fealty and homage, and the Droit de Laods 
et Ventes, or the twelfth part of the purchaſe- 
money upon every ſale of a piece of land 
holden by rent-ſervice ; which profits (by 
reaſon of the very frequent alienations of 
land in this province) are ſuppoſed to amount 


to between three and four thouſand pounds 4 ö 


ſterling a year; which would be a conſi- 
derable aid towards defraying the expence 
of the government of the province. ----- H 
ES -- _ 


1 3s l 


their laws, concerning property, are thus pre- 
ſerved to them, they conſent, that your moſt 
excellent Majeſty, and this honourable Aſſem- 
bly, ſhould delegate to the Governour and 


1 Council of the province (the ſaid Council 
being compoſed of Canadian as well as Eng- 
is liſh members) the power of making ordi- 

n nances for the maintenance of good order in 

2 the province, (agreeably to the delegation of 

al a like limited legiſlative authority to the Su- 


periour Council in the time of the French 


n- government, ) and of regulating the forms of 
id proceeding in Courts of Juſtice; but with 
n- Han expreſs proviſion, that they ſhall not have 
od any authority to alter the laws of property, 
ne even in the minuteſt particular. 


' Your petitioners moſt humbly and moſt 
reſpectfully intreat your moſt excellent Ma- 


art ieſty, and the honourable Parliament, to take 
f a WT their affairs into confideration,' and to bring 
wn them to a final concluſion ; as their welfare, 
0d; their fortune, and their liberty depend in- 
aſe-tirely on a ſaitable and ſolid ſettlement of 
and them. And they do not permit themſelves 
(by doubt, that your moſt excellent Majeſty 
ef will vouchſafe ts confirm to them the royal 
unt and moſt gracious promiſe, which you were 
nds Eplcaſed to make to them by your proclama- 
nſi- tion above-mentioned, that ſhould en- 
ence oy the ineſtimable advantages of Britiſh ſub- 


eas, of which the right of being repre- 
_— 1 ſented 
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ſented in a general aſſembly of the province 
by ſuch perſons as they ſhall, think fit to 
chuſe, is one of the moſt valuable. 3 


And your petitioners, as they are in 
duty bound, ſhall ever pray to Al- 
mighty God for the Proſperity of 
your moſt excellent Majeſty, and of 
Great- Britain. e N 
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This Petition the Engliſh and Proteſtant 
inhabitants of the province refuſed to ſign, 
becauſe it expreſsly deſired the King to admit 

| Roman-Catholicks into the aſſembly, inſtead 

of ſimply declaring a willingneſs to acquieſce 

in an aſſembly of ſuch form and conſtitution 

as his Majeſty, in his royal wiſdom, ſhould 
think fit to eſtabliſh, which the Engliſh 
thought was the proper line of conduct for 
them to purſue on that occaſion, and which 

they accordingly did purſue in the petition, 
which they tranſmitted to England a few 
months after to his Majeſty for the eſtabliſh- 
ment of a houſe of aſſembly in the province. 

See their petition in the aforeſaid Account of 

the Proceedings, &c. page 16, & ſeq. Mr. 
Malcolm Fraſer, therefore, upon the refuſal 

of the Engliſh to ſign the foregoing draught 
of a petition, which Mr. Cugnet had pre- 


pared, 
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Wared, ſent it back to Mr. Cugnet, with' 4 
etter in anſwer to Mr. Cugnet's letter "ſong" 
aid, which was as follows: - © 


_ 


1 be Anſwer of Mr. Malcolm Fraſer to 
Mr. Cugnet's Letter above recited, 
of the firſt of September, I773- 


Ta Monſieur Cugner, 


SIR, 


WT Return you the india petition, which. 
you was ſo good as to ſend me with your 
zrmiſſion to communicate it to ſome of my 
Fus It was accordingly ſhewn to ſeveral in 
lower town ; and they ſeem unanimous not 
Len any petition that dictates to his Majeſty, 
Wis Council, or his Parliament, what they are. 
do. But, as we all ſeem to be of the fame 
Wpinion, that it is for the general good of the 
entry that there ſhould be an Aſſembly of tha 
Neople, to form their own Laws and Police; 
| old Canadians will agree to addrefs his 
2 ieſty, i in general, decent, terms, for an Houſe: 
Aſſembly, leaving it to his wiſdom, how; 
are to cleft, and to be elected, the new - 
Wanadians will join with them. If not, they: 
tay addreſs his Majeſty in their: own ſtile. 
queſting what. * want he thous, 15 for. 


them. 
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Friends, (whom he repreſents as perſons of 


frat}. 


dem. Theſe are, as far as I can recollect, the | 
ſentiments of thoſe I have had an en | 
to ſpeak with, as well as -f . 


in Your, 8. 
Quebeck, „ 


9 4, 1773: 
Malcolm Fraſer. 


y 


To Monſieur Cugnet. 


55 1 


From the foregoing draught of a Pete 4 
and letter of Mr. Cugnet, theſe three col 3 
cluſions may be drawn; to wit, 


Firſt, That Mr. . od his Canadian 


a more rational way of thinking than the 
generality of their countrymen, and who have 
never ſigned any compliments or infipid ad- 
dreſſes; ſee above, page 23.) were very de- 
ſirous of having an aſſembly eftabliſhed in 
the province, into which the Roman-Catho- 
licks ſhould be admitted nee with 
the Proteſtants. | is age goa oY 5 


W That Mr. Cugnet "himſelf x was 
ſo deſirous of having an aſſembly, that he 
would have preferred even an allembly 'of 
Ns ms ou. to any other mode of govem- 

ment; 


7 20} 


ment; ſince he aſcribes the diſpoſition of his 
countrymen, to have their political concerns 

regulated by the King and Parliament, rather 
than by an aſſeinbly of the province, from 
which the Roman-Catholicks ſhould be ex- 
cluded, to their habits of obedienee to the 
royal authority and of ſubmiſſion to the yoke 
of ſlavery. See the laſt ſentence of his letter 
above. mentioned. In this opinion, chat an 
aſſembly of Proteſtants only, (though not o 
deſireable a thing for the Roman-Catholick 
inhabitants of the province as an open afſem+ 
bly, into which Prateſtints and Roman-Ca» 
= tholicks ſhould be admitted indiſcriminately) 
vould yet be preferable to a government by 
legiſlative council, Mr. Cugnet agrees with 
Mnſieur ue Lotbiniere. See the above Account 
pf the procecdings, &. page 175, & beg. 710.7, 


14 
Ann 


= Thirdly, It appears, tliat Mr. Cugnet and his 
Friends thought, that the principal objection to 
he eſtabliſlunent of an aſſembly of the province 
Vas the inability of the province to bear the 
xpencg of maintaining its own civil govern- 
ent; which they {cem to have apprehended, 
Would be an immediate conſequenge. of ſuch 
J eſtabliſhment. And they endeavour to ob- 
Wate this objection by deglaring, that the 
orince is able and willing to bear a part 


We that expence, though not the, whole, 

Woes. proce of worcing. gs part of th 
ag {cexms io imply an 
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opinion that, they ought not to be taxed, 04 
an expectation that y ſhould not be taxed' 
at all, until an open aſſembly, conſiſting in- 


lick members, ſhould be eſtabliſhed in the 


Q centribuer autant qu'il leur ſera Poſſible, au 
ſoitien uu Governement, auſfitit wil plaira 'F 


** 


blee du peuple compoſe de nouveaux et d anciens 
ſujets ſans diſtindtion. This expectation of not 
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rial of the 65 petitioners of the diſtrict of 
Montreal, which accompanied the petition, 
which was actually tranſmitted to England, 
and preſented to his Majeſty in February, 
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Cc. ! page 120. 


In the hom Account of” the Proceedings, 8c 


certain F ers letter, ſigned Le Canadien Pa- 
triote, which was circulated in the province 
of Quebeck among the French, or Canadian, 


the Engliſh law, and to perſuade them to 
approve "the late Quebeck act, and to forbear 
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province 
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differently of Proteſtant and Roman-Catho- 


province. The words ate theſe : Ils ſont prets 
votre tres-excellente Majeſie d 'tablir une afſem-. 
being taxed till an aſſembly is eſtabliſhed in 


the province, appears likewiſe in the memo- 


1774. See the above Account of the e 


page 265, &c. I have printed a copy of x a | 


inhabitants in December 1774, and January 
1775, with a view to prejudice them 2 an 


joining with the Britiſh inhabitants of the 
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province to ſollicit a repeal of it. In the 
ſucceeding month of February 177 5, the fol- 
lowing anſwer was written to that letter by 
ſome ngliſh gentleman in the province, who 
thought it prudent to conceal his name. It 
was tranſlated into French, and copies of 


the tranſlation were handed about amongſt 


the Canadians. ' It contains many juſt fe- 
flections upon the ſeveral falſe arguments ad- 


vanced in the other letter, delivered in a de- 


cent and manly ſtyle, and is well worth the 
peruſal of every gentleman, who. wiſhes to 


be truly informed of the ſtate of that. pro- 


vince. It is as follows: 


An Anſwer to the anonymous Letter 
written in December 1774, and 
ſigned Le Canatien' Patriote, 
| {See the above Arcount of the Proceedings, © 
page 265 &,) 5 py 


1 * 1 


ret the Writer of the Letter under the 
Signature of Le Canadien Patriote. 


8 I R, x 
1 Inding ho anſwer bas beck given to *, 
letter delivered to Mr. Olry on the any 
| = December laſt, nor any enquiry made aftet | 
the author, I have employed a few minutes 
in peruſing your very extraotdinary epiſtle; 
on which, 1 beg leave, to make the following 
remarks by way. of anſwer, in order to ob- 
viate, if poſſible, the prejudices. v ich, the 
n of that letter may have created. 


You fe out by aſferting, that ſome of che 
Engliſh people of this province employ them- 
ſelves in ſtirring up the Canadians againſt i 
the late acts of n and againſt the 
French laws, thereby intended to be intro- 
duced, and that they . ee to alarm them 
with apprehenſions of the revival of letters de 
cachet, and other dreadful conſequences of the 
re- introduction of thoſe laws. In a matter ſo 
very intereſting to all the inhabitants of the 
Province, it is very probable, that the Engliſh, 
as well as the French, very often make the 
late acts and the conſequences of them the 
ſubject of their converſation. But, I believe, 

on examination it will be found, that the 
favcurers of the act and their emiſſaries have 
been much more aſſiduous and more clan- 
 deſtine 
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Wieſtine in their applications to obtain the act, 
ich regulates the government, ag well as 
In preparing the minds of the people to ſub» 
Nit to it, than its enemies have been in op- 
Wpoſing it. For the latter hardly thought it 
Wpoſſivle, that ſuch a law could paſs; and 
now, that it has paſt, they truſt more to 
che goodneſs of their cauſe than to any 
„ importunate applications to particular perſons, 
or inſidious and ſeurrilous publications. And 
chough ſome paragraphs have appeared in 
che publick papers reflecting on the reli- 
rien and civil tenets of the Canadians, yet 
little attention will ihew, that it was im- 
oſſible, chat any of the Engliſh people 
Canada could be the authors of ſuch pa- 
ache 09 6d Sled 


- 


The example ſet by the Canadien Patriote, 
might be here thought ſome excuſe for illi- 
WE beral language. But the Ebglif01:fatter them. = 
eelves, that the duſt * of Which their bodies 
are compoſed, is animated by ſouls that diſdain 
o make national or perſonal refletions, or to 
blame a generous people for the unmerited 
pperſions of perhaps one individual. No! 
ve, by experience, know the Canadians. in 
eeneral to be 4 people endued with more 
generous and brave ſentiments than this pre- 

8 ei 10 „ Nong Bf11 "tended 
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This alludes/to-an expreſſion in the other letter. See | 
che Acccunt of the Proceedings, &c. page 267, line 19, &c. 
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tended Patriot ever felt, and that they are above 
giving credit to any anonymous libels. Let them 
reflect on the time paſt, and they will find, that 
the few Engliſhmen that are ſettled in the 
province have ever been ready to treat them 
with that fraternal kindneſs which is be- 
coming fellow - ſubjects and fellow-Chriſtians, 
and that they have liberally contributed to 
alleviate: their diſtreſſes on every occaſion. 
And the Engliſh with pleaſure acknowledge 
theſe obligations to have been reciprocal. 
Happy will it be for both, if this' harmony 
is not interrupted by thoſe . whoſe duty ought 
to prompt them to uſe their talents to pro- 
mote unanimity and Chriſtian charity, but 
whoſe ambition induces them to proſtitute 
theſe talents to ſervile adulation and - ſowing ) 
diviſion. ä 


* . Pw > 2 * + X . 
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The revival of the French law very na- 
turally implies a revival of the powers exer- 
cCiſed by the governours and people in power 

under that law. To illuſtrate this, I ſhall, 

after the example of the Patriote, put a few 
queſtions. And, firſt, Is there any thing 
in the act that provides againſt the exereiſ 
of theſe arbitrary powers in all civil and 
even many criminal matters ? Did not Let- 
ters de Cachet ſubſiſt in the French time? Wi 

Did not the governours and intendants take 

the people's effects, and put an arbitrary 
value on them? Did they not drag the people 
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I 
priſon and to the wars? Did they not 
15 taxes without their conlent ? You? 
vn they did. Was not juſtice adminiſtred 

the b y will and eaprice of the 
* ? and, s ng him inclined to be 
bright, might he not be intimidated, or 


1 fluenced, by the Governour, the intendant, 
on. their .emiffaries ? Were chere no examples 
doe ſuch arbitrary proceedings during che 
cal, ench government? Has not juſtice been 
ony Iminiftred with impartiality under the E 

ght 1 government? Is not the E . iſh, mode. 
O re favourable to that liberty which is the 
but tural right of mankind ? Is there then no 
tüte nnection between the French laws and 


*ttres de Cachet, priſons, Cragging to the 
ars, arbitrary taxes, and the potiſm of 


overnours ? Or were theſe powers exer- 
fed in Canada without law? And, if the 
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cer. rench law countenances the exerciſe. of 
8 8 5 dem, may it not be feared, that they will 
all, vive along with it ? Miſera eft ſervitus ubi 
few it e vagum aut incognitum. But further,” 
line! "a impoſſible, that an ignorant or e ' 
Wl ge may 5 And if the ſuitors, 
and e rulers of the province, are baſe enough 
et- impoſe on his 3 or to bribe or 
ne? tüimidate him, is there not a greater chance 
ake F thee practices ſucceeding with one c. 
rary pet heart, though he may, perhaps, hae 
ple . very Clear head, Til UT ver tony dim 
T "ugh 
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though they may not, perhaps, know all the 
72 of the laws > Might not the ex- 
pence of Jaw-ſuits be diminiſhed without 
annulling the Engliſa law ? And what ſecu- 
riy have we, that the French law, When 
eſtabliſhed, will be leſs expenſive than the 
Engliſh law? Does not the Engliſh law al- 
low a man to leave his eſtate to any of his 
children, or even to a ſtranger, or to divide 
it among them by a deed under his hand- 
and ſeal ? Has not the French method of 
granting lands been followed by the Seigniqrs 
under the Engliſh law? Why may it not 
be continued? Are tythes exacted in Ame- 
rica? Or, who ever before dream'd, that 
the tythes would be exacted in Canada as 
in England? Is not the law in all countries 
of Europe ſo interlarded with Latin, or ob- 
ſolete terms, as to be unintelligible to any but 
Lawyers? What matters it, therefore, in what 
language it is wrote originally, provided it 
is tranſlated for the uſe of the people? And 
will not the Engliſh have the fame objection 
againſt the French law ? — If theſe queſtions 
are candidly anſwered, I believe, it will be 
found; that the Engliſh laws have every ſort 
ntage, and that the great Monteſquiey, 
and other judicious French writers give them 

he preference for the government of a free 
people. The Canadian Patriot is certainly. 
miſinformed (to ſay no worſe) when he ſays, 
chat the Engliſh are actuated by envy at the, 
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eſtabliſhment of the Roman-Catholick reli- 
ion in their oppoſition to the acts. This, 
K may be aſſured, is by no means. the caſe. 
For, though they certainly think the pro- 


teſtant religion the beſt, it cannot be ſaid 


that for above fifteen. years, that the govern- 


ment has been adminiſtred by frond, 
there was any inſult offered to the Roman 


Religion or its profeſſors. — No! the pro- 


teſtants have (except in a very few inftances 
at the commencement of civil government) 
ſhowed an uniform inclination to live in 
harmony, and to avoid all religious diſputes: 
and they are ſtill reſolved to perſevere in 
doing ſo, notwithſtanding the ungenerous 
and 1]1-grounded aſperſions of this pretended 
Patriot | ee wr rs on 


When the Engliſh inhabitants of the pro- 
vince were informed, that there was ſome- 
thing in agitation in England, regarding the 
ſettlement of Canada, they immediately com- 
municated the information in November 
1773, to ſome Canadian Gentlemen at Que- 
beck, and (it is ſaid) fome, of the latter met 
the former at a publick houſe, where. they 

ropoſed to join in a petition for an aſſem- 
ly in the terms of the King's proclamation. 
But when the Canadian Gentlemen propoſed 
to aſ in expreſs terms for two thirds. of the 
houſe of Aſſembly to be Roman-Catholicks, 
the Engliſh objected, that this would be pre 
— | 1cribing 


(9 ] 


ſcribing rules to the King; and thereupon 
the F rench Gentlemen broke off from the 
Engliſh, who were thereby obliged to peti- 
tion the king in their own names only. They 
nevertheleſs took care in their petition to 
aſk only for an aſſembly in general, without 
deſiring the excluſion or admiſſion of the 
followers of any particular ſect of religion. 
It is true, there has been a petition publiſhed 
in England, as having been tranſmitted by 
the Engliſh, in which it is ſtated, that there 
are proteſtant ſubjects enough in the province 
to compoſe a houſe of aſſembly. But this pe- 
tition (if it is not altogether ſpurious) muſt 
have been tranſmitted ſeveral years ago, when 
it would have been thought an inſult to 
propoſe to his Majeſty to admit any other 
than proteſtants. The generality of the 
Engliſh now in Canada, who can be ſup- 
poſed to interfere in ſuch matters, are ſo far 
from demanding the excluſion of the Cana- 
dians that they laſt year declared, and it is 
believed, moſt of them are ſtill of opinion, 
that it would be far preferable for the in- 
habitants of this province to be governed 
under the Britiſh mode of a Governour, Coun- 
cil, and General Aſſembly, even if they were 
all Roman-Catholicks, than by the moſt un- 
exceptionable Governour and 33 Coun- 
cil hat can be imagined, though they ſhould. 
all be Proteſtants, unleſs they could be ren- 
dered immortal: and, ber than to truſt 


to 
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to a council eligible by the vernenr, Cr 
even by the King himſelf, they think ifwould” 
be much fafer to have the whole power of t 


government lodged in a ſingle perſon; who? 


would alone bear the blame of any miſeon- 
duct. Be aſſured, therefore, that the Eng. 
liſh deſire no excluſive privilege, and that 
they look on all kinds of religious perſecu- 
tion with abhorrence, and only with to be 
dealt with as they would deal with others.” 
It is, therefore, needleſs to revive the me- 
mory of the ſangumary tranſactions of paſt 
ages on the ſcore of religion, | whih may 


be more juffly attributed to the deptavity 
cf human nature, than to the fuamén- 
tal principles of any ſect of the Chriſtian 


religion. 751 L 7A 


% 


„ a 

As to what is ſaid by the Patriot about 
the duty on rum, that article mut be pile 
over at preſent, as a diſcuſſſon of it would 


lead into an examination of the preſent un- 


happy differences between the mother- coun- 
try and our fiſter-colonies ; a diſcuſſion of 
which we are both very incapable, and with 
which the people here have hitherto no im- 
mediate concern. It is hoped, theſe diſputes 
will not proceed to extremities. But, if 
they unhappily ſhould, the Engliſh and Ca- 
nadians will, no doubt, ſhew that attach- 
ment to the conſtitution and government of 


Great-Britain, which the firſt owe to their 


H 2 ä 


native. country, the latter to their benefac- 
tors, and both to their Sovereign. As to 
the Face Regiment talk'd of, if it taxes 
place, the province muſt not only find the 
men, but in time probably the money to pay 
them alſo. EF 


The Canadian Patriot might poſſibly think 
his performance unanſwerable, if no notice 
was to be taken of it: which has occaſioned 
my writing theſe remarks on it. If he chuſes 

to make any reply, avoiding illiberal reflec- 
tions, he will probably be attended to: but 
if he perſiſts in his former ſtile, he needs ex- 
pect no further attention from | 5 


Any Lover of Truth 
aäland good Manners. 

Indian Lorette, 1 20-4115. 2h 

February 8, 1775 


BE, v Fa 


1 6 1 


A Defence of the Britiſh and pa 
teſtant Settlers in the province of 


Quebeck, againſt the imputation 
if endeavouring to procure a houſe 
of aſſembly in that province, from 

which all Roman-Catholicks ſhould 
be excluded, with a view to oppreſs 
the Canadian, or French, inhabi- 

tants of the ſaid province. 


In a Letter to 40 Printer of the Public * 
vertiſer, publiſh'd June 7, 1775. 


SIR, 1 


A the Britiſh and proteſtant inhabitants of 
the province of Quebeck have been __ 
repreſented by the patrons of the late 
beck a& as a turbulent handful of new —4 
lers in that province, who wiſhed to oppreſs 
and perſecute the great body of the French 
or Canadian inhabitants of it, 5 as a means 
of doing ſo, are deſirous of having an aſſem- 
bly eſtabliſhed in the province that ſhould be 
Choſen only from among themſelves, I beg 
you would communicate to the publick the 
following paragraph of their laſt petition to 
the king for an Houſe of * ; in which 


they 


- wiſdom all think ft to ethik. 
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they aſſure his Majeſty of their readineſs to 
accept of a houſe of aſſembly of ſuch form 
and conſtitution as His Majeſty in his royal 


be "RD Majeſty 8 RP OO big Fully 
% convinced, from their reſidence in the pro- 
“ yince, and their experience in the H 
* of it, that a general aſſembly would very 
*<: much contribute tq; encourage and pro- 
* mote induſtry, agrichlture and commerce, 
« and (as they hope) create harmony and 
& good un erftandinoWttween your Maj eltys | 
„ new and old ſabjects, moſt humbly hg li 
* Cate your Majeſty to take the premi es 
« into your royal conſideration, and to direct 
your Majeſty's governor, or commander 
5“ in chief, 70 call a general aſſembly, in Juch a 
* manner and of fuch conſtitution and form as 19 
« your Majeſty in your royal' wiſdom ſhall ſeem 
e Bet adapted to ba. ts hace, 222225 and 
1 good government. wr) V1 1 


4 


ff And your! petitioners, a as in duty bound. 
* ſhall ever Pray, cs. 4. 818 


Dated Montreal, Jan. 10, 774. 0 

Theaſe kth were 3 to e any 
objection that might be made to the eſtabliſh-! 
ment of a houſe of aſſembly in the province 
of I n the ſeeming hardfhip of ex- | 


clud . 


t 1 


| cluding from it the Romen-Catheliek inhabi- 
tants of the province, who were ſo much more 
numerous than the proteſtants. It is true, in- 
deed, that the Britiſh and proteſtant inhabi- 
tants of that province had formerly entertained 
hopes of being governed by an afiembly, 
conſiſting of proteſtant merchants only, as the 
people of Maryland have ever been, notwith- 
| ſtanding the majority of them have always 
been, and ſtill are, Roman-Catholicks. And 
their reaſons for ww Ox.” this hope had 
been by no means trifling; for, in the firſt 
place, they imagined that the wiſdom and ge- 
neral policy of the Britiſh government would 
never commit the publick authority of the 
province to the hands of perions who re- 
tuſed to abjure the foreign juriſdiction of the 
biſhop of Rome, let their numbers be what 
they would; and eſpecially when thoſe per- 
ſons had been lately in arms again the 
Crown, and under the allegiance of the Frenek 
King, who may be conſidered as the na- 
tural rival and enemy of the Crown of theſe 
kingdoms. And, in the ſecond place, they 
| obſerved that his Majeſty, in both his com- 
miſſions of Governour in chief of the pro 
| vince to General Murray and Generat Carle 
ton, had given directions that the feverak 
members, both of the council and aſſembly 
of the propince, ſhould, before they were 
permitted to ſit and vote in thoſe capacities, 
take 2 oath of abjuration of the Pope's au- 


| thority 


. 
1 


| TT | 
thority (which is commonly called the oath 
of Supremacy) and the declaration againſt 


tranſubſtantiation, as well as the oath of al- 
legiance, and the oath againſt the Pretender's 


title to the crown. Os 


Upon theſe grounds they have conceived the 
ſupremacy of the crown to be a matter of ſuch 
fundamental importance in the Britiſh govern- 
ment, that the oath enjoined for its ſecurity 
ought never to be diſpenſed with in any of the 
dominions of the crown, with reſpect to per- 
ſons who were to be inveſted with publick au- 
thority; yet they had expected that the Ro- 
man-Catholick inhabitants of the province 
would have been permitted to vote at the elec- 
tions of members of the aſſembly, though not 
to be elected into it themſelves ; and this they 
knew would give them a great influence in the 
aſſembly, by means of the members they 


| ſhould fo elet. For as the proteſtants in the 


province are no leſs than three thouſand, and 


many, or molt of them, are active, clever 


people, much more capable of doing the du- 
ty of afſembly-men than the French or Ro- 
man-Catholick inhabitants of the province, 
it would be eaſy for the electors, out of fo 
great a number of qualified perſons, to chooſe 
uch members as would be agreeable to them 
and attentive to their wiſhes and intereſts. 


But when the Britiſh and proteſtant inhabi- 


fantsof the proyince came to hear that this great 
. 1 2 funda- 
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fundamental principle of government, the 
acknowledgement of the ſupremacy of the 
Crown, had been diſpenſed with in the iſland 

of Granada, and Roman-Catholicks had been 
admitted into the aſſembly there, and were 
given to underſtand that, if an aſſembly ſhould 
be called in the province of Quebeck, the 
Roman-Catholicks would there alſo be treated 
with the like indulgence ; they reſolved to 

acquieſce in a meaſure which they could 
not have adviſed ; and as they had no per- 
ſonal averſion to their Roman-Catholick fel- 
low-ſubjects, nor any deſire of excluding them 
from the afſembly but upon thoſe general. 
grounds of policy, which had formerly been 
adhered to by the Britiſh government, but 
which it had been thought expedient of late. 
to depart from, they reſolved, with the mo- 
deity becoming loyal and obedient ſubjects, 

to declare before-hand their readineſs to ac- 

quieſce in the new ſyſtem, and to accept, 
without complaining, of ſuch an aſſembly 
as his Majeſty in his royal wiſdom ſhould. 


think fit to eſtabliſh in the province. They - 


accordingly drew up a petition to his Majeſty 
in January 1774, to grant them an afſembly, 
in which, after ſetting forth the grounds upon 
which, they thought, they had reaſon to ex- 


| pect one, they concluded with the paragraph 


above recited, which expreſſed their ditpoſi- 
tion to acquieſce in, and accept with chear- 
tulneſs an aſſembly of ſuch form and conſti- 

| 1 | tu tion 


nary act of Parliament. 
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tution as his Majeſty in his royal wg 
ſhould think fit to grant them. 3 


* 


This 8 was ſigned by 148 oerfonsy! 
and was delivered to Lord Dartmouth in March 


1774, two months before the late Quebeck 


Bill was brought into parliament. And about 
the ſame time, that is, about F ebruary or 
March 1774 a certain French petition was 
preſented to his Majeſty, which was ſigned 
by only 65 perſons, ſome of whom were un- 
der age, and one of them, young Mr. St. Ours, 
a boy of only thirteen years of age; yet this 
petition has been conſidered. as expreſſing the 
iſhes of the whole body of the Canadian 


inhabitants of the province, and has been 


made the ground-work of the late extraordi- 

Mr. Printer, J have thought it the more 
neceſſary to inſert the foregoing paragraph of 
the Petition of the Britiſh and Proteſtant ſett- 
lers in the province, becauſe I find it has been 


aſſerted in a publick Vindication of the late 
Quebeck act, that they were deſirous of op- 


pretiing their Canadian fellow- ſubjects, and 


as a means of accompliſhing their purpoſe, 
had petitioned for an aſſembly conſiſting of 
Proteſtants only. The author of a plaufible 
tract, publiſhed laſt ſummer, and intit 

« The Juſtice and Policy of the late Act of 


895 Parliament for — aſſerted and prov- 
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ed, has, amongſt other very great miſtakes 
upon this ſubject, the following paſſage in his 
2-th page: And theſe perſons (ſpeaking of 
the Britiſh and proteſtant inhabitants' of the 
province) finding there were no means by 


or ſeize upon the powers of - government, but 


by obtaining a proteſtant aſſembly to be 
called; of -which, they only could be mem+- 
bers, have laboured that point by repeated 
petitions to his Majeſty and repreſentations to 
the governour.”. And, as a proof of the 
truth of this aſſertion, he gives his readers, in 
his appendix, a copy of a petition from the 
Britiſh inhabitants of the province, in Which 
they repreſent to his Majeſty," “ that there 
is now a ſufficient: number of his Majeſty's 
proteſtant ſubjects reſiding in, and poſſeſſed 
of real property in, the province; and who 
are otherwiſe qualified to be members of # 
qd aſſembly, atid' then conclude, by de- 
firing him to give ditection to his governout' 
to call a general aſſembly in the ſaid province, 
to meet at the city of Quebeck, in ſuch man- 

ner as is uſed in thoſe provitices in America 
whieh are under Rid Majeſty's immediate gö- 
vernment.” Nowe this is a part of 4 petition 
from tlie Britiſh inhabitants of this province, 
which was preſented ſome years ago; I hive 
been told in tbe year 1776; but is no part 
of the laſt” petition for an aſſenibly, Which 
was preſented in March 1774, two! months 
. Ef before 
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1774. He beſt knows his reaſons for this 


in the Liberty and Security, which the Laws o 
England, till the late Act, afforded them all in 


the Romiſh Religion, and that adherence to 
a foreign juriſdiction, which had been till 


[68 9 
1 the MORT ions in of the late Quebeck 


Bill into parliament, and therefore it ought; 
not to have been alledged by the author of 
that pamphlet in juſtification of that act. But 
that author has thought fit to be entirely 
filent, both in the body of his pamphlet, and 
in his appendix, as to that laſt petition of the 
{aid inhabitants which was delivered in March 


filence : But it is fit, in juſtice} to the ſaid 
Britiſh inhabitants, that the publick would 
be ſet right upon this ſubject. 


As to the diſpoſition to oppreſs and * 
dune the Canadians, which this writer im- 
putes to the Britiſh inhabitants of the 
vince, I will venture to ſay that there is 5 
the leaſt ground for ſuch a charge. They 
have always wiſhed to live in the utmoſt har- 
mony with his Majeſty's new ſubjects in the 
province, and to ſee them partake with themſelves 


E a oo 


in 
common; and they would have been happy 


to ſee them gradually abandon the tenets of 


lately ſuppoſed to be a juſt ground for ex- 
cluding the perſons who hold them from 
power (though not from liberty and ſecurity) 
in Canada as well as England, and thereby, 
become capable of partakin g with themſelves 


in 
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in the exerciſe of the government of the coun» 
try. And we have now ſeen, by the para- 


graph above recited from their petition, roſe 


when they were informed of the change: in 


the general policy of the Britiſh governinents 


with reſpect to the excluſion of Roman Ca- 
tholicks from places of truſt and power, they 
ſubmitted their own ſentiments to thoſe of 
their ſuperiours, and declared their willing- 
neſs to acquieſce in the eſtabliſhment .of a 
General Aſſembly, into which the Roman- 
Catholicks thould 50 admitted. ä 


114 
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About the — = Deren laſt 
1775, a gentleman of Quebeck, of exceeding 
good ſenſe, and who 1s well acquainted with 
that province, (which has been his utual place | 
of refidence ever fince the year 1768,).;;xe- 
lated to me ſome very extraordinary facts, 
concerning the diſſatisfaction of the great 
body of the frecholders of Canada, at the 
late Quebeck- act, on account of the general 


revival of the French laws of the province 
in all civil matters, which is contained in it, 


and which, in their apprehenſion, includes a 


revival of the powers of Government, that 


were formerly exerciſed over them by their 
Nobleſſe and the officers of the crown, during 
the ſubjection of the province to the French 
king; of which powers they have a great 


dread 
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dread and abhorrence. They have been more 

ticularly alarmed at ſome endeavours which 
os been made by ſome of the Seigniors, 
or Lords of manors, in the province to call 
out their tenants to attend them, as ſoldiers, 
to oppoſe the American army under General 
Montgomery, under pretence of a right to 
command their military ſervice on ſuch oc- 
eaſions, by virtue of their tenures of their 
lands. Theſe attempts of the ſeigniors have 
fo diſguſted the peaſants ofs the ſeigniories 
in which tlley have been made, that they 


have broke out into acts of open violence 
to reſiſt them. Of theſe tumultuous p ou 


3 of Ghich ] I " ſhall now 3 t6 
inſert the following narrative, which was 


drawn up by that gentleman himſelf, at my 


deſire, as 1 did not care to venture to re- 
late them myſelf from the verbal accounts 
which he had given me of them, for fear 
of making ſome material miſtake. — d 


7 
$i 


F ” | ws 
A N arrative 5 * 3 con- 
duct of the freeholders of divers 
| ſeigniories in the province of Que 
beck in the ſummer of the year 
1775, in oppoſition to the endea- 
vours uſed by their Seigniors to call 
them out to take arms againſt the 
American army, that . invaded 
the province: Shewing their aver. 
ſion to being commanded by their 
geigniors, and the little influence their 
Seigniors, and the other Nobleſſe * 
Canada, have over them. „ 


(Written by a Gentleman very 10 1 
| arora from Quebeck,) * 
A*. opinion prevails in the Provides! = 

Quebeck, (whether juſt or not, I will 
not pretend to determine) that the Seigniors 


owe military. ſervice to their Sovereign, by + Be. 


the tenure of their lands; and that in the 
acts of ( Fo: et Homage, or) fealty and homage, 
they promiſe. to perform the ſame to the 
Crown, when called upon: And that, by 
the ſame act, they alſo engage for the perſo- 
nal n of all their ae, and other te- 


nants, 
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| nants, who bold their lands from them, 


Ae 


either par foi et homage, or par cens et rente, 
or (as it is often expreſſed) en Roture. It is 
univerſally believed, that the Seigniors have, 
by the cuſtoms of Canada, (which are re- 
vived by the late Quebeck act) a legal right, 
to command the perſonal ſervice of all the 
holders of land under them, whenever the 
Sovereign, or his Repreſentative, calls upon 
them, (the ſeigniors) for that 1 269d And 
Government has thrown out hints, that 
thoſe inhabitants, who refuſed to obey their 
ſeigniors laſt Summer, when called upon to 
oppoſe the provincials, have, by ſuch refu- 
fal, forfeited all the title to their lands, which 
ought, on that account, to revert to the 
feigniors: And that, as ſoon as things ſhall 
be ſettled in the province, ſuits of law ſhould 
be inſtituted, in the Courts of Juſtice, to diſ- 
poſſeſs the The inhabitants themſelves 
acquieſce in the truth of this doctrine ; but 
they are determined to hold mos of mas 

lands by force. 


Mr. La Corne, a « young man of Aout 
twenty-two years of age, and nephew to Mr. 
La Corne de Saint Luc, was ſent by General 
Carleton to raiſe the inhabitants of Terrebonne, 
a village of which he (the younger Mr. La 
knw is Seignior. He addreſſed them in a 

very high tone, mentioning the above right, 
een he had, 7 the tenure of their lands, 

a to 
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to command their military ſervice. They 
anſwered, © that they were now become 
« ſubjects of England, and did not look on 
« themſelves as Frenchmen. in any reſpect 
« whatever.” Mr. La Corne was imprudent - 
enough to ſtrike ſome of thoſe who ſpoke 
loudeſt. This provoked the people to ſuch. 
a degree, that Mr. La Corne found it ne- 
ceſſary to get away from them, and go back 
immediately to Montreal, but threaten'd to. 
return ſpeedily amongſt them with a party of 
two hundred ſoldiers, who would make them 
dearly pay for their refuſal to, obey him. 
The people, hearing this, forthwith armed 
themſelves, ſome with guns, others with 
clubs; and they all reſolved to die rather than, 
ſubmit to be commanded by their ſeignior. 
General Carleton, hearing of the diſturbance. 
that Mr. La Corne's behaviour had occaſioned, | 
inſtead of complying with his deſire of ſend- 
ing troops to enforce obedience to his autho- 
rity, thought it adviſeable, to ſend with him 
an Engliſh officer of merit, Capt. Hamilton, 
(late of the 1 5th Regiment, and now Lizute- 
nant Governour of Detroit,) to pacify the 
people. Capt. Hamilton aſked them, what 
they meant by aſſembling in that riotous, diſ-® 
orderly manner ? They anſwered, that their 
intentions were to defend themſelves from the. 
ſoldiers, with whom, they were threatened, 
by Mr. La Corne, their ſeignior. If Ge- 
** neral Carleton (ſaid they) requires our fer- 
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« vices, let Him give us Engliſhmen to com- 
& mand us: ſuch a man as you, for in- 
« ſtance, we would follow to the world 6 
« end.” But, replied Mr. Hamilton, Eng- 


liſh military gentlemen are not to be foun 


in ſufficient numbers, in the province, to 
a the command of you. « Then, ſaid 
they, * give us common ſoldiers to lead us, 
e rather than thoſe people. For we will not 
& be commanded by ce petit gars, that is, x 
(literally, by that little boy, but, in their 


ſenſe of it,) by that inſignifant, raw, young 
man.” At laſt, upon Capt. Hamilton's pro- 


miſe, that their ſeignior ſhould come no 
more among them, they diſperſed. Whe- 


ther or not thoſe people would have kept 


their word, and followed Ebvglith Leaders, 
is uncertain, becauſe General Carleton has 
never thought Foe to make the experi- | 
ment. 85 


This patzen of thoſe pebpie 3 is the more 
remarkable, becauſe Mr. La Corne is a very 
pretty young man in his. perſon and ap- 
pearance, and not deſpicable in point of un- 
derſtanding, and not leſs than three and 3 


years old; ſo that nothing but his q 


of ſeignior, and the odious powers which 158 


ſuppoſe to be connected with that character, 
can have rendered him * to the 


people. 


Mr. 


j 
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Mr. Deſchambend the ſon, (an e at 
this time in the ſervice and pay of the king 
of Fr, Tſe, who i is "abſent from his regiment | 
upon ay went over to a ſeigniory be- 
11 s father, ſituated on the river 
Ric 1120 and began to haran 1 5 the inhabi- 

tants of the ſeigniory; much in the ſame 
ſtile that Mr. La Corne had uſed at Terre- 
bonne. Like conſequences enſued. The people 
were exaſperated at his treatment of them. 
They replied with ſharpneſs. He drew his 
| ſword : they ſurrounded: him, and beat him 
ſeverely. He returned to Montreal, and 
complained of them to General Carleton. 
The next day Mr. Deſchambaud, the father, 
went over and told the people, that the go- 


vernour was highly diſpleaſed at the treat- 


ment his ſon had feceived from them: But 
that all would be forgiven, if they wou 0 
repair to Montreal and aſk his (young. Deſ- 
chambaud's) pardon ; otherwiſe 8 0 iy be 
expect to be ſeverely puniſhed _ for th 


haviour, 


This ſpeech ſerved only to — 4 | 
ftill more : they armed themſelves imme- 
diately, went to the traders on the river 
Richlieu, and purchaſed all the ammunition 
they had in their ſtores, paying ſo great a 
price as five ſhillings a pound for powger, 
which is uſually ſo 1d for for leſs than a third 
part of that fora. "= aſſembled to the ON 
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ry demand of their ſervices on 
| ſyſtem, as being their ſeignior. They told 
Him, if that was his buſineſs with them, 


WF >» 


ber of near three thouſand at Fort Chambly; ; 
and began to march towards fort St. John's, 


to face the two regiments of regulars, that 
were in garriſon there ; that being the force, 


which, they imagined, General Carleton would 


employ againſt them. But he, upon notice 


of their proceedings, ſent an Engliſh officer 


to. diſavow the meſſage delivered them by 


Mr. Deſchambaud, the father, and to ac- 
quaint them, that all would be well, if 
they would diſperſe, and retire, each to 
his home. This was immediately comply- 


ed with. 


Mr. Cuthbert, an Engliſh gentleman, 1 
is proprietor of an extenſive and valuable 
ſeigniory, called Berthier, ſummoned the in- 
habitants on his ſeigniory to aſſemble at his 
houſe. They ſent him for anſwer, that, if 


he had any thing to communicate, he might 
come to them: and they accordingly aſſem- 


bled at a place where three roads meet, and 

where there is a croſs erected. Mr. Cuthbert 

came thither to them, and made a pe rempto- 
9 


e French 


he had beſt retire to his own home, and 
trouble them no more; for that not a man 


of them would follow him. And as ſoon 
as he was gone, they all made oath on the 


croſs, round WHICH ley were allembled, "tip 
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they never would take arms againſt the provin- 


cials : — That, if one among them offered to 
join government, they would directly burn. his 
hoiiſe and his barn, and deſtroy his cattle : — 
And that, if General Carleton ſhould attempt 
to compel them into the ſervice, they would 
repel fotce by force. And, having thus ſworn, 
they went home. This happened in the lat- 
ter end of July, or the beginning of Auguſt. 


Afterwards, (I think) about the end of Sep- 


tember, Mr. Lanaudiere, the ſen, (who is 
owner of a ſeigniory at another place, called 
Saint Anne's,) came to them from Montreal, 


and faid, that he was employed by General 


Carleton to lead them againſt the provincaals ; 


that he was going at that time to his eſtate 
at St. Anne's, but ſhould return to Berthier 


in a few days, when he expected that they 
ſhould be prepared to follow him ; otherwiſe, 


he aſſured them, that their lands and houſes 
ſhould be burnt and laid waſte. He accor- 


dingly did return to Berthier ſome days after; 
and, on entering the limits of the pariſh, he, and 


Mr. Tonnancour, the ſon, with ſixteen others, 


their attendants, were ſurrounded and made 
priſoners by the inhabitants. Warm debates 
enſued amongſt them, whether” or not they 


| ſhould ſend Mr. Lanaudiere to the provincial 
camp near St, John's. It was, at length, 


agreed to ſet him and his friends at liberty, 
on his promiſe to obtain for them General 


_  Carleton's pardon for this outrage, and on his 


further 


1 78 3 


further promiſe, never to come again amongſt 
+ ty 


them on the like errand. 


Violent as the proceedings of theſe people 
may appear, and averſe as they may ſeem to 
the ſervice required of them ; they have, not- 
witſtanding, often declared, to Mr. Charles 
Gordon, a young man-of knowledge and ex- 
cellent character, from whom I had this in- 
telligence, and who has reſided two years in 


that pariſh ; they have, I fay; declared to him, 
that, if General Carleton would promiſe, (by 


affixing a writing, to that purpoſe, to the 
church-door,) that he would uſe his intereſt 
and endeavours for the repeal of the Que- 
beck Bill, and for reſtoring to them thoſe 
privileges of which they were deprived by 
its operation; in that caſe, the inhabitants 
of that diſtrict (who are very numerous) de- 
clared themſelves ready, to defend the pro- 
vince for Government. But (ſay they) 


« as things are now circumſtanced, what have 


*« we to fight for? We have enjoyed very va- 
luable privileges, ſince we became ſubjects 
* of Great Britain: We had the Royal Pro- 


* ment. On a ſudden, without our having 
done any thing» to merit ſuch treatment, 
* ye are deprived of thoſe ineſtimable pri- 
* vileges, and reduced to our former ſtate of 
ſlavery. The people, whom we are de- 


© fired to regard as enemies, tell us, they are 


a 


« miſe for the continuance of that enjoy- 


A 
* 
FJJTCCCCCCCC CCC ST OE 


„ 
* our real friends; and they give us cons! 
« vincing proofs of their fincerity. They 
« are now in arms for our defence from: 
our oppreſſors; and they make the repeal of 
« the Quebeck Bill one of the conditions 
e on which they offer to lay them down. 
« Which party het ought * to aſſiſt? Cer- 
K tainly that one, which is fighting for the 
<« reſtoration of that liberty to us, of which 
« we have been wantonly and moſt cruelly 
25 deprived? the other.” And this is not 
the language of the inhabitants of that diſtrict 
only: the fame is in the mouths of the moſt 

gory e all over the 2 


There are in Montreal many Englim 
Gentlemen of experience in military affairs, 
who offered their ſervices to Governour Car- 
leton, and would have been glad of being 
employed to head the Canadians.” But ben 
offers were not accepted; while Mr. de Ri 
ville, a French Gentleman, Whoſe talents. 
either for the Cabinet or the Field are not in 
the higheſt re utation, was inveſted with 
command. The conſequence” Was, that his 
party all ran away, and he himſelf was fur 
prited in his bed, and taken 8 Major 
Cox, an Engliffi Officer of eminence, and 
Lieutenant Governor of Gaſpe, offered to go 
to St. John's, witk 25 men, which he had 
raiſed at Beaufort: but he was told, (as Mon— 
E had been on his making a ſi- 
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5 1 80 } 
milar offer of his ſervices) de refer tranquil chew. 
lui; to ſtay quietly at home and not meddle 


in the buſineſs. The Engliſh inhabitants of the 
the province, though they felt for their treat- con 
ment from Adminiſtration, and from General ver) 
Carleton, yet did not think, that treatment mu 
could juſtify: their countenancing, in any de- ſo 
gree, thoſe who were in arms againſt their tha 
Sovereign. Accordingly they have been very me! 
active in the defence of the province; and tiſh 
thoſe few Canadians, who haveRaken part tax: 
with Government, have been influenced en- vin 
tirely by their perſuaſion and example. = tha 
| w— ow 
It is true, that Mr. Thomas Walker, and 

one or two others, are not of the number of : 
thoſe who have laboured to raiſe the Cana- to 

dians for government. But it is evident, that 
the cauſe of their behaviour could not be a ; 
_ conviction of the juſtice of the American. pri 
doctrine of exemption from taxation by the the 
Britiſh legiſlature ; becauſe Mr. Walker and ſul 
the other ſuſpected perſons were members of At 
that committee which drew up the petitions, cat 
which were preſented to the different branches rig 
of the legiſlature laſt Spring againſt the Que- nit 
beck Bill. The ſtile of thoſe petitions, if gr 
not the act of petitioning itſelf, is, ſurely, an th 
acknowledgement of the ſupremacy of parlia- re: 
ment. And beſides, no mention is made in th 
them of the acts which impoſe duties on pr 
ſpirituous liquors imported into the province; de 


Nor 
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nor has it ever been conſidered as a hardſhip 
by thoſe gentlemen, nor by any other perſons in 
the province that ever I have heard of. On the 
contrary, thoſe duties have been regarded as. 
very moderate and judicious, and tending. 
much to the advantage of the colony. Nay, 
ſo far were they from entertaining any idea, 
that derogated from the ſupremacy of parlia- 
ment, that they much feared, that the Bri- 
tiſh legiſlature would delegate the power of 
taxation to the legiſlative council of the pro- 
vince; and they were very happy to find 
that they had retained that power in their 
own hands, Be. | 


The conduct of thoſe gentlemen, then, is 
to be accounted for in ſome other manner. 


Though they diſapprove of the American 
principle of independency, they are afraid of 
the conſequences that may attend their being 
ſubdued by force. They acknowledge the 
Americans to be in the wrong; but they 
cannot think adminiſtration altogether in the 
right; and, having no confidence in the Mi- 
niſtry, they do not look for a redreſs of the 
grievances of their own province, but through 
the ſtrength of the other colonies. For this 
reaſon they may, perhaps, wiſh ſucceſs to 
thoſe, whoſe conduct they cannot quite ap- 
prove of, — It is impoſſible, that they could 
derive benefit in any other manner, by the 
. | Proviice 


11 „ „ 3 * 82 i - 0 
* | province falling into the hands of the pro- 
vincials; on the contrary, as they are people 
in trade, it would be extreamly prejudicial 
to their intereſts... : OY 

Ef However, the conduct of thoſe very few. 

| © perſons ought not to affect the majority of 
the Engliſh inhabitants of the province, who 

have, on this occaſion, deſerved well of go- 

vernment, and in juſtice to whom, (was there 
no other conſideration) the iniquitous Que- 

beck Bill ought to be repealed. For, I: 

will ſuppoſe for a moment, (though it is the 


w_ reverſe of the truth,) that all the Canadian 
1 inhabitants have been ſo blind to their true 
Fi intereſts and deareſt rights, as to aſk the 
 _ miniſtry for the laws eſtabliſhed by that 
4 Bill: And, that the miniſtry, to humour 
; 0 their fooliſh prejudices, have departed from | 
= |. the wiſe maxims of the founders of our con- 
; ſtitution, and from the ſpirit thereof; and 


have ſhamefully broke the Royal Promiſe, ſo- 
lemnly pledged to the Britiſh inhabitants re- 
ſorting to the province. In that caſe, the 

Canadians have, by their preſent inactivity, 
behaved with the baſeſt ingratitude to their 
Benefactors, and have ſhown themſelves ill- 
deſerving of ſuch extravagant indulgence. 
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The fulleſt account, ** * 8256 been of 
the late impriſonment of Mr. Thomas Walker, 
of Montreal, upon a ſuſpicion of this having 
_ favoured the provincials under General Mont- 
gomery, who have invaded Canada, is con- 
tained in the following extract of a letter 
from Quebeck, dated on the 25th day of laſt 
October, 1775, which was written by a gentle- | 
man of Lo ſenſe and veracity, 


4 account 1 the late arreſt of Mr. 
= n of Montreal, by 
a party of ſoldiers, by order of 


Geer ©: arleton 


| Quebeck, OR. 25, 1775. 
I Forgot. to tell you in my laſt letter, that, 
amongſt the many groundleſs 1 

which 19 5 daily ſpread about in the pro 
vince during the laſt ſpring and ſummer, $20 
have been ſeveral relating to Mr. Walker, of 
Montreal. His former enemies were not idle 
on theſe occaſions, and all the friends of the 
Quebeck Bill were ſo much exaſperated againſt , 
him for his truly ſpirited conduct on. the 
committee that drew up the petitions to'Pat- 
liament againſt it, which were ſent over to 
N England laſt December, What they began, fo 
L 2 early 


it to tell the Governour in publick at his table, 


greſs: And when that ſhameful inſult, of 


been for ſome days before, very ill with tlie 


One day Rouville got into a diſpute with 
him and others, in the market in Montreal. 


that the King is maſter, or that his will muſt 


LET 
early as in March laſt to plan his ruin. When 
the congreſs ſent their firſt addreſs to .the 
Canadians, a Mr. Cuſhions, (an old and par- 
ticular acquaintance of Mr. Walker's, when 
he refided at Boſton) ſent him a packet of 
them, printed in French, to diſtribute. Mr. 
Walker made no ſecret of his having received 
this packet, as we had long before received 
that addreſs in the News-papers, and tranſ- 
lated copies of it had been handed about the 
country by the French themſelves. Ho. 
ever, Rouville and Cugnet took occaſion from 


that Mr. Walker correſponded with the con- 


which I have formerly ſent you an account, 
was offered to his Majeſty's. marble Buſt at 
Montreal, on the day on which the Quebeck 
act took place, mention was again made of 
Mr. Walker by his enemies, as having a: 
concern in that odious buſineſs. But fortu- 
nately (if I can with propriety ſay ſo) for him 
in that matter, he was at that time, and had 


rheumatiſm, under the care of Dr. Beaumont. 


What the diſpute began upon, it is not ma- 
terial to enquire; but Rouville would ſupport 
this poſition, Que le roi eft maitre, that is, 


always be complied with. Mr. Walker ſaid 
; ag es very 


TY. 
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very coolly, That, with regard to Monſieur 
de Rouville, it might be ſo, as he eat of his 


Majeſty's bread; but, ſaid he, I deny that 3 


the King is my maſter. I reſpect him as my 
lawful Sovereign and King, and am ready to 
pay due obedience to his lawful commands; 
but I cannot acknowledge him for my maſter 
while I live by my own induſtfy. When I 
receive pay from him, I will acknowledge 
- him for my Maſter.” Rouville immediately 
wrote to the Governodr an account of this 
converſation, and added, that he had made 
no reply to Mr. Walker: and in a few days 
he received an anſwer from the Governour, 
which he ſhewed to ſeveral perſons at Mont- 
. real, in which the Governour commends his 
prudence, and promiſes not to forget him. 
And accordingly he was ſoon after named for 
one of the Judges of Montreal, to the great 
ſurprize and aſtoniſhment of all the French 
inhabitants, who had conceived an ill opi- 
nion and a ſtrong diſlike of him from his 
behaviour in the office of a Judge, df ſome 
kind or other, many years ago in the time of 
the French government. This Mr. Rouvile 
is remarkable for taking every opportunity 
(as he ſpeaks a little Engliſh) to throw him- 
ſelf in the way of the Engliſh inhabitants of 
Montreal, in order to pick up what tales he 
can, to ſend them to the Governour: And 
this has been fo well known to be his prac- 


tice that many perſons. have amuſed them- 
. ſelves 


4 

1 0 | 

* e 

By 1 AY "io 

* felves by leading him into miſtakes, by open - 11 
174 ing their letters in his preſence at the Poſt. * 
70 Office, (where he was always ſure to be,) fel 
4 and, mentioning — as if they read them oe 
45 in the letters, of which not a word was KY 
x” | / faid in them, and which were totally without th 
7.4 foundation. And it was while Mr. Rouville | be 
. was thus upon the hunt for private anecdotes be 
* amongſt the Engliſh inhabitants of Montreal, fr 
Fx that Mr. Walker fell into the above diſpute * 
= with him. This diſpute, together with ma- hi 
ny invectives from ſome of the military w 
8 gentlemen, who were particularly ſevere, and vw 
Il gave themſelves many airs, ſtyling the mem- hi 
MF bers of our committee, that prepared the ta 
Big petitions to Parliament, rebels, and conſtrui 

{1 


our diſlike of the Quebeck Bill into a ſpirit 

of oppoſition to government, and declaring, 
that n. hoped every moment to feceive or- 
ders to take us up; I ſay, the converſations 
of this kind, which were frequently heard, 
(though chiefly indeed among the young and 
inconſiderate,) yet had fo ugly an appearance, 
and fo bad a tendency, that they determined 

Mr. Walker, in the month of May, to 
to his country-houſe at Aſſumption to the 
pot-aſh works which he had erected there, 
and amuſe himſelf with thoſe, and with his 
farm, merely for the ſake of being out of the 
way of ſuch converſations, and out of the 
reach of the calumny of his enemies. But 
all would not do; for it would be impoſſible 
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in the ſpace of a letter to relate the many . 


artful reports that have been ſpread to ſet his 
fellow-citizens againſt him, that he might 


with the greater eaſe be made a ſacrifice to 


their reſentment. One time it was reported, 


that packets of letters to him and others had 


been intercepted, which were anſwers to let- 
ters wrote by him; at another, that letters 
from him had been taken ; then that two Ca- 


nadians were taken up and in priſon, who 


had brought letters for him from the South- 
ward; Va that he had been over the river' 
with the provincials. Once it was aflerted 
here, that he and two other perſons were 
taken up and impriſoned, and that three more 
perſons at Quebeck were ſoon to be ſo ; then 
it was ſaid, that he had quitted the province, 
and afterwards that he was fortifying himſelf. 
Mr. John Bondfield, having buſineſs up the 
country, called on him at Aſſumption, and 

mentioned theſe reports, and that we had 

publickly contradicted them at Quebeck. It 
was the firſt time he had heard of them ; for 
he had not been eafier or quieter: for a long 


while, as he ſaw nobody but his own people, 
and amuſed! himſelf. on his farm, and with 


reading. But as things grew worſe and worſe, 
and our military preparations went on with 
vigour, (ſo that thoſe, who did not carry fire 
and ſword in words and actions, were ſuſpected 


of favouring the provincials,) nothing was 
| talked of but parties of men to take up peo- 
| | ple ” 
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ths ; and on theſe occaſions Mr. Walker's. 


name was always uppermoſt. And at laſt, 
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8: |. on the 7th of October the Poſt- man brought ſpo 
= the News, that juſt as he left Montreal, to 
a | Mr. Walker had s brought in there a firſ 
wi priſoner ; that General Carleton had ſent. tak 
Wn. out in the night, with the greateſt ſecrecy, of 
Wi an officer and thirty ſoldiers from Montreal, gal 
. | who were to receive their orders on. their: cet 
W arrival at a certain place; and that theſe or- we 
"Ml ders were to take him and bring him to town: M 
' (as the officer ſaid) dead or alive. They ac- re] 
+ _ cordingly ſurrounded his houſe juſt about day- ce 
"0 break, and ſummoned him to ſurrender ; on ce 
* which he flew: to his arms, chuſing rather the 60 
Nl ij loſs of life than to ſuffer what he thought he. ec 
"In might expect from the ſoldiery when employed. ar 
Hi on ſuch an errand in ſuch troubleſome times. w. 
Ji as theſe. - He defended himſelf a long while to 
9 74 with great courage, and wounded the officer Bi 
EDS | and a ſoldier or two. At laſt, finding they, pi 
"ol could not get at him, they ſet fire to the in 
| 0 | . houſe, and then he, with Mrs, Walker, were ta 
al - obliged to make their eſcape from the flames A 
Lol out of a garret window naked; and thus he h 
5 fell into the ſoldiers hands, who then, it is 0 
oy. faid, fell-upon him, and beat him unmerci- t] 
{id fully. They carried him in a battoe to Mon- v 
My treal, where. he was immediately put into V 
ll very heavy irons, and no candle, or pen, ink f 
4 and paper, were allowed him. Mr. John ſ 

4 t 
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| Porteous was permitted to ſee him, being 3 
| corre- 
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EE 
correſpondent of Mr. John Strettel of London, 
who is alſo Mr. Walker's friend and corre- 
ſpondent: and he obtained a candle for him 
to read by. The poſt- man, who brought the 
firſt news, ſaid that the Canadians, who were 
taken in the action near Montreal on the 25th 
of September againſt Allen's and Jerry Dug- 
gan's party, when they were examined con- 
cerning the reaſons of their enterprize, and 
were aſked how they could think to take 
Montreal with ſo ſmall a body of men, had 
replied, ** that Duggan had aſſured them that 
“ all the Canadians were in his intereſt; that 
« they had doubtleſs heard of Mr. Walker; 
and that he was to join them with four or 
* five hundred men.” Now Duggan might 
artfully have faid all this to the Canadians 
without any foundation whatſoever, in order 
to encourage them, and keep up their ſpirits. / 
But, be that as it may, not a ſyllable tranf- 
pired, nor could any thing be learnt concern- 
ing the grounds on which ſuch a ſtep was 
taken from that day until two days ago, when 
a gentleman in the ſervice of government was 
heard to ſay he had full evidence enough to 


convict him, and to mention at the ſame time 


the depoſition of Mr. Walker's own negro 
wench, who ſwears that a captain of the pro- 
vincials dined with Mr. Walker the day be- 
fore the action near Montreal, and relates 
ſome of the converſation that then paſſed at 
table, Others ſay there is certain proof _ 


tenor A 4 a * 
@ x0 2 at _ ——— — 


: 
_—_ 
. 

: 
i ; 

5 

| 
1 4 
140 

. 3 
«as LH 
1 
1 
* 
1 N 
N 43 : 
1 : > 
1 
. 
1 
1 4 
: ; 
+;<MY 

t. 

4 

, 

* 
A+; 
M 

\ 
N * 
1 
i 
M 1 
_ 
$4 
24 ö 
we! 7 F 
* 
22 a 

* 
1 
. 

er 
WML 14 
WI 
8.0 : bus 
. 
74 

'F. 

+ ov 
MT... , 
WL 
15 * 
oy 14 
Ge a6 

. 4. 1 
1 

n 
I 
1 
4.4 
* 

? 

* 
3% 

« 

o 
" 

l WY . 
1 
11 : 
i | 
* 
N 

4 : 

{ 1 
"oe 

f 1 

11 4 
* 

. 

* , 

*, 

"7 8 

ng: 7 

* ; 
| F234 
\ 
"44 
i:: 

* | 

14 
N 

4 £434 

1 CT 

*; 

4 
hd. by 

_ * 

; 

1 

1 of 

* 
9 | 
1 
: 
4 
1 
"F. 
10 

i} 

2 
[ 

F 1 
. it 
* 


1 


— "6 
ob > 4 65h 


E — X : * 7. N I — 
2 * __ 2 d. * 222 0 _— — 2 
— * - _ 3 - — - = 


28% ik She 
rr 3 


« & 
F 2 9 
n 
— — 


- * oy 
PRs. 1 = 
: —— 2 
— 9 . 
— ITT. > 1 


_ e atm nt dt 
— 4 Ss x 
* . = 


| 
* 
. 
be! 
Wot 
*. 
3 
* 


1 
he had a number of Canadians ready to join 
the provincials. But this I never will believe 
until I fee it proved by good undoubted teſti- 
mony ; for had that been the caſe, nothing 
could have prevented their ſucceeding. And 
as to that provincial captain's having been at 
Mr. Walker's on the day before the action, as 
is ſaid, it feems to me, that if that report is 
true, it affords a ſtrong proof in Mr. Walker's 
favour, that, inſtead of complying with the 
captain's requeſt to join him with the Cana- 
dians under his influence, (for that we muſt 
ſuppoſe to have been the captain's errand) 
he diſapproved and declined the propoſal. 


A worthy and very ſenſible gentleman of 
this place (Quebeck) who has been for ſome 
time paſt at Montreal, and returned from. 
thence ſince Mr. Walker was taken up, can- 
not give the leaſt credit to any one of the 
reports that are circulated there to his preju- 
dice; nor can he, for his life,. imagine on 
what grounds the Governour. goes in this 
violent proſecution of him. His loſs muſt be 
very great by che burning of his houſe, ſtore, 
pot-aſh, books, &c. belides the cruel, igno= . 
minious treatment of him, rarely executed on 
felons until convicted. 


e 


Vx. w 


An account of the ſlate of the pro- 
vince during the laſt ſummer, and 
of the motives that have cauſed the 

Canadian, or French, inhabitants 
of it to decline taking arms for the 

the defence of it; extracted from 
a letter, dated at Quebeck, on the 
25th of October, 1775. 1 


0 Quebeck, Oc. 25, 177. 
A Pminiſtration may now eaſily ſee, (if they 


are not determined to remain in perpe- 
tual blindneſs and ignorance) what operates 
with the Canadians in this grand unhappy 
conteſt, and that it is not in the power of a 
Governour, a beggarly Nobleſſe, or their 
ſeigniors, (whom they deteſt) nor in the 
power of their clergy with all their threats. 
and interdictions C you. can ſuppoſe they 
preach the ſame in private, as t 5 do in 
publick) to make the Canadians take up arms 
to ſhackle themſelves in ſlavery. If we dared 


to apply to the Canadians for an union with 


us to petition the King for an amendment 
of the 88 bill, we ſhould find the tradeſ- 
men, moſt of he merchants, and all the 
cou 1try-inhabitants, unanimous in our fa- 
vour. But we are . and (1 do be- 


18 


8 lieve,) are repreſented by thoſe perſons who 
are the authors of all our misfortunes, to the 
Miniſters of State to be worſe than the Boſto- 
nian rebels, for infuſing the principles of Li- 
berty, (the birth-right of every Briton) into 
our fellow-ſubjets in Canada. For they 
muſt make ſomebody or other bear the blame 

of the behaviour of their faithful Canadians, 
as they uſed to call them, which has been 

Ny ſo contrary to the falſe reports they had 

made, concerning their ſentiments, to his 
Majeſty's Miniſters of State. And if the- 
ſecret, wicked plots of theſe perſons take place 
againſt us, many innocent perſons muſt ſuf- 
fer on account of this defection of the Ca- 
nadians, though the real cauſes of their be- 
haviour, at this time, are theſe : Firſt, a ge- 
neral cowardice; for they ſeem to have a 
horrid averſion to taking arms: ſecondly, a 
ſharp remembrance of their former ſtate of 
flavery ; and a dreadful apprehenſion of re- 
turning into the ſame ſtate, under their an- 
cient laws and cuſtoms now confirmed to 
them: to which we muſt add, in the third 
place, that the canting Enthuſiaſts, who have 
come as emiſſaries at different times from 
New England to preach Liberty and Indepen- 
dency among them, have had more influence 
over their principles (if you allow them to 
have any) in this unhappy conteſt, than all 
| on in France, before. their expulſion 
from that kingdom, could have had : ' and, 
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laſtly, the behaviour of their ſei gniors to- 


wards them (for General Carleton would hardly 


employ any others to command them) in- 


creaſed their diſobedience to government. 
This day's poſt brings advice, that a ſtrong 
body of men was to have croſſed over the 
river Saint Lawrence from Montreal on Tueſ- 
day laſt, and that another body was to march 
up under the command of Colonel Mac- 
Leane, a very active officer; and- that then 
both theſe bodies were to clear the country 
before them, join each other, and relieve the 
Fort of Saint John's. This week muſt de- 
termine our fate, whether there be a proba- 
bility to keep the country until we have a 
re-inforcement from England next Spring, 
or become ſubjected to the American aſſo- 
ciation. ee: 


Extract of another Letter from the 
ſame perſon, Dated Quebeck, No- 
vember 9, 1775. 


| 1 Wrote to you the 25th day of laſt . | 


About ba days before that time, thirty 
Yankies, with 'a party of Canadians, (as we 


have ſince lane though it was concealed 
from us here at the time) brought two pieces 


of cannon from the camp before St. John's, 
and planted them before Fort n and 


very 
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very ſoon made a breach in that ſingle rotten 
wall; by which the garriſon, which conſiſted 
of eighty men with fix or ſeven officers, were 
obliged to ſurrender. They obtained leave 
to carry all their. baggage with them ; but 
left about eighty barrels of powder, a quantity 
of ſhot, ſome flour and pork, and their arms, 
and the colours of the 7th regiment, in the 
fort. | | 


On the ſecond of this month the fort of 
St. John's was obliged to furrender, the gar- 
riſon being reduced to half a barrel of powder, 
and a very few pounds of flour and pork, 
without fire-wood, and moſt of them without 
ſhoes, inſomuch that they were obliged to 
tear off the ſkirts of their coats to wrap about 
their feet. They are all ſent priſoners to 
Harford in Connecticut, except the ſick and 
wounded, who are left in the fort with a 
ſurgeon to attend them. The Provincials 
have taken a very pretty train of artillery ; but 
I don't know the exact number of pieces. 


Since the ſurrender of this fort the provin- 
cials have formed a camp at Sorel, and have 
ſent a ſtrong party with cannon and mortars 
againſt Montreal, which muſt be in their 
poſſeſſion very ſoon, becauſe it is not tenable. 
Governour Carleton and general Preſcot were 
both there till Monday. As they have ſhut 
up the communication between Montreal _ 


to] 


4 this place, we have not heard any thing of it 
ka ſince: but we may ſoon expect to fee both 


the generals come down by water, or hear of 
their being made priſoners. As ſoon as the 
armed veſſels at Montreal and Sorel ſhall be 
obliged to drop down the river to be laid up 
for the winter, we ſhall be inveſted on all 
quarters here. Yeſterday three hundred men 
arrived, it is faid, at Point Levy, from New- 
England, by the river Chaudiere. They have 
ſtopped the communication on that fide from 
the town, ſo that we cannot know their num- 
bers, or what they have brought with them, 
or what they are about. And, as all the 
Canadians in the country join them, we may 
ſoon expect to be pretty cloſely cooped up 
here. We have but a very poor ſtock of pro- 
viſions, and a far leſs ſtock of fire-wood ; 
and beſides, many of the inhabitants of the 
town do not ſeem to be very eager in the 
defign of oppoſing the Provincials at the riſk 
of their lives and fortunes, when they have no 
troops to ſupport them: fo that I am very 

| apprehenſive that we ſhall become ſubjected 
to the American aſſociation. before we have 
any relief from Britain. If we ſhould, it will 
require more than double the number of 
troops that conquered it before under the 
command of the brave general Wolfe, to 
retake it. 3 | | | 


In 
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In caſe this unhappy conteſt ſhall be foon 


ſettled, and the different American eſtabliſh- 
ments ſhall return to their primitive ſtate, or 
whatever the eſtabliſhments are to be, I muſt 
beg of you to be attentive to the welfare of 
this province, which has been loſt by narrow- 


minded, wicked, plots and falſe repreſenta- 


tions. —The adminiſtration have now great 
cauſe to reproach themſelves for their credu- 


lity and confidence in men unequal to the 


charge intruſted to them. 


Extract of a letter from Quebecl, 


dated October 24, 1775, ſhewing 
the diſſatisfaction of the body of 


the French, or Canadian, inbabi- 


tants of the province of Quebeck 
at the revival of the French laws by 
the late 3 act. 


| / I Quibee, Octobre 24, 1775. 


Monſieur, 


E crois ne pas Etre le premier à vous ap- 
prendre la triſte ſituation de ndtre mal- 
e 


ureuſe province. Mais je puis avec certi- 
tude vous apprendre, que l' annonce de Fete- 
ment des loix Frangoiſes, et la nomina- 
tion 


4 
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tion des Conſeillers et Juges pour la ditte 
province, que le tout enſemble, dis-je, 
a fait un meEcontentement fi general et une 
conſternation fi grande que la foudre la plus 
redoutable n'a jamais pu faire ſur un peuple. 


On en a auſſi reſſenti les effets auſflitot. 
Car dans ce méme moment nos, frontieres 
ayant été envahies par les ennemis du roi, on 
4 voulu avoir recours aux habitants pour de- 
fendre ce malheureux pais. Mais, loin de 
s'y preter, pluſieurs cantons ſe ſont joints 
aux rebelles : et, en general, aucuns nont- 
voulu prendre les armes, ui, diſent-ils, de-. 
fendre un tas de GU de penſionnaires, ni leurs 
f----loix Frangaiſes. Voici, Monſieur, les pro- 
pres termes dont ils ſe ſervent. Ajoiltez a 
cela que I'on ne ſe ſert envers eux que des per- 
ſonnes qui leur font en abomination. 


Vous ſcaurez que dernicrement Monſieur 
Walker de Montreal a été arrete comme 
traitre et rebelle, et eſt en conſequence de-. 
tenu priſonnier comme tel. Faurois eu Thon., 
neur de vous adreſſer une relation exacte de 
tout ce qui s' eſt paſſe dans ces contrees de- 
puis le mois de Mai: mais, comme l'on a 
etabli ici les loix militaires, et que, par ces 
loix deſpotiques, nos vies et nos biens ne 
font pas en ſüreté, je craindrois que bon ne 
S aviſe d'ouvrir ma lettre, et que Lon ne me 
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1 1 


faſſe un mauvais parti à ce ſujet, c'eſt à dire, 


* 


pour dire et ecrire la verite, y 
OO, | 80 co 
Tranſlation of the foregoing extract - 
of a letter from Quebeck, dated b 
October 24, 1775. * 
N 7 TR th 
SIR, 5 1 ſo 
ts 1 Preſume that, before this reaches you, 0 
9 you will have received from other hands 
5 an account of the diſmal ſituation of our 
10 unhappy province. But I can aſſure you with * 
7 the greateſt certainty, that the news of the u} 
5 revival of the French laws in this grove iS 
= together with the appointment of the mem- h: 
[I bers of the legiſlative council and the new m 
judges for the Eid province, have ſpread ſuch p 
an | a general diſcontent throughout the province, h 
15 and thrown it into ſo great a conſternation, la 
« that the moſt violent ſtorm of thunder and 0 
lightning could not have produced a greater al 
effect upon a people. „ *hij al 
| | | ti 
The ill effects of this new eſtabliſhment 4 
have been felt almoſt as ſoon as it took place. . 
For at that very inſtant. the frontiers of the 
province were invaded by the king's enemies, 
and the Governour endeavoured to excite the 
inhabitants of it to take arms in its defence. r 
But they were far from complying with his { 


exhor- 


4 
1 


1 


exhortations. For many of the pariſhes joined 
the rebels: and throughout the reſt of the 
country the inhabitants have, in general, re- 
fuſed to take arms for the government, and to 
defend, as they expreſs it, @ pack raſcally 
penſioners of the crown, and tbeir damn d French 
laws, For thoſe, Sir, are the very words that 
they make uſe of. Add to this, that no per- 
ſons have been employed to endeavour to raiſe 
them on this occaſion but ſuch as they hold 
in utter deveſtation.” © 0 ie moe reg? 


You will no doubt have heard that Mr. 
Walker of Montreal has lately been arreſted, 
upon a ſuſpicion of treaſon and rebellion, and 
is kept a priſoner on that account. I ſhould, 
have given you an exadt account of every 
material occurrence that has happened in this 
province ſince the month of May laſt, if it 
had not been for the eſtabliſhment of martial 
law in it. But as under that arbitrary law 
our lives and fortunes are not in ſafety, I was 
afraid that my letters might have been opened, 
and that I might have been brought inta 
trouble on that account, that is, for ſpeaking” 


= 
A 


and writing the'truth.” 
8 e een antes Higgs: 5 


N. B. The new judges that have been ap- 
pointed in the province, and Who are there - 
fore, I preſume, alluded to in the above let- 
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and Monſieur Rene Ovide Hertel de Rouville, 


man-Catholick, and a new ſubject, as they 
had been a ſubje& to the French king before 


and knowing their ſentiments than thoſe per- 
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ter, are Monſieur Claude Panet, of Quebecks 


of Montreal; of whom the former has been 
appointed a Judge, of ſome ſort or other, for 
the diſtrict of Quebeck, and the latter for 
the diſtrict of Montreal. e 


5 


The — of the above letter is a Ro- 
are called in Canada, that is, a perſon who 


the conqueſt of the country, and became a 
ſubject of the crown of Great-Britain in con- 
ſequence of the conqueſt. He is a man of 
extream good ſenſe, and lives in a country 
village amongſt the Canadian peaſants, and 
has thereby a better opportunity of hearing 


ſons who reſide in the towns of Quebeck and 
Montreal. 13:513 340 


To the foregoing letters it may be proper 
to add the following long extract of a letter 
from an Engliſh merchant at Quebeck, dated 
Nov. 9, 1775, which gives a further account 
of the ſtate of the province and the ſenti- 
ments of the Canadians concerning the re- 
eſtabliſnment of the Prench laws by the late 


Quebeck act. 


Extract 


[ Tor ] 


Extract of a letter from Quebeck, dated 
Nov. 9, 1775. 
leutenant Governour Cramahe told Mr. 


L Mac Aulay of this place, a few days ago, 
in great anger, that it was our damn'd 


1 committees that had thrown the province in- 

5 to its preſent ſtate, and prevented the Cana- 

J dians from taking arms; but that he ſhould 
1 hear more of that hereafter.” By theſe words 
. we preſume we are to underſtand, that if 
F they had power in their hands to enforce their 
: authority, a ſtar-chamber would be erected. 
| to harraſs thoſe who might differ in opinion 

N from them, or might make any attempts, by 
F future applications to the Throne, for a re- 
| dreſs of their grievances ; for we are told that. 


all meetings are illegal by martial law. The: 
new arrangement of government under the. 
Quebeck-bill, met with a general diſappro- 
bation, Not to mention the Engliſh inhabi- 
tants, (who could not but diſlike it, as it was 
totally different from what they had expected 
and applied for) the Canadians in general 
were diſpleaſed with it, and declared that it 
was not at their deſire or ſollicitation that 
it was paſſed; and that they had not been 
made acquainted with the petition which was 
preſented to the King from a few perſons in 
the province, and was made the ground of 
| T | paſſing 
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2 it. They ſaid that the perſons, who 
ad ſigned that petition, conſiſted principally 
of their ancient oppreſſors, their Nobleſſe, 
who wanted nothing more than, as formerly, 
to domineer over them ; and they exclaimed 
againit them bitterly on that account ; but 


intimated that they had better take care of 


themſelves, and not be too forward to put 
their intentions into execution, The Lawyers 
and Notaries, and ſuch of the citizens as 
had been induced to ſign that petition (or 
rather, had been afraid to refuſe to ſign it, 
for fear of being pointed at by the friends to 
ſuch meaſures) almoſt hnanimouſly declared 
their diſapprobation and diſlike of the Act of 


Parliament, more eſpecially when the ap-. 


pointments of the members of the new coun- 
cil came to be made, and it was found that 
none but the Nobleſſe, or thoſe who had the 
Croix de Saint Louis, were appointed to it, 
without a ſingle perſon taken from the com- 


| mercial part of the French inhabitants of the 


province. This, with the giving the half- 
pay to a ſet of French officers who had ſerved 
on a Battoe expedition againſt the Indians in 
General Murray's time, and the appointment 
of Monfieur de Rouville for one of the 
Judges at Montreal, and of Claude Panet 
for Quebeck, with falaries, as it is given 
out, of 7ool. a year each, and, in ſhort, the 
wantonly and profuſely inventing places for 
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creatures and ſycophants, with which the 
Governour was continually ſurrounded, has 
given great diſguſt. It is indeed alarming to 
think how all this money was to be raiſed. 
A very little matter would have induced the 
Canadians to unite in a body to petition for 
a Repeal of the Act. But no one cared to 
ſtep forth, and ſet forward any meaſure of 
that kind, partly thro' the fear of the ill treat- 
ment, which they might be made to ſuffer 
in conſequence of having done ſo, now that 
the Governour's Authority is ſo extenſive, and 
partly through the hope that we continually 
entertained of hearing from England of the 
Repeal or Amendment of it, Peter Panet, 
of Montreal, (who is brother to the other, 
but quite another ſort of man) had every 
reaſon to expect to be made a Judge, if any 
of the French were to be made ſo. He is 
really very clever, and had been Clerk to the 
Court of Captains of the Militia immediately 
after the conqueſt of the country, or, one 
may almoſt fay, both Clerk and Chief Judge ; 
and he certainly ought, on this occaſion, to 
have had the preference by far to Rouville. 
Indeed, the nomination of the latter to this 
office is ſo offenſive to the Canadians at Mont- 
real, that they were quite exaſperated at it, 
and were going to prefer a peiition to the 
Governour againſt his being appointed to it. 
But the taking of Crown-Point, and the ſub- 
ſequent diſturbances in the province, put a 
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by having gained the ſupport and aſſiſtance o 
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top to every thing, and has prevented. an 
part of the Act from taking place. 7 


The Canadian inhabitants of this pro- 
vince openly avow their affection to the 
Engliſh manners and cuſtoms, and declare 
that they never wiſh to live quieter or more 
happy than they have done ſince the com- 
mencement of the civil government. In- 
deed it is ſurpriſing to ſee how much they 
have flouriſhed and increaſed in riches within 
theſe few years, by meeting with ſo good a 
market for their produce. This is owing to 
the great ſpirit of ſpeculation-trade that pre- 
vails amongſt the Engliſh Merchants [Fu 
and their Friends at Home, and cannot. in 
any degree be attributed to the French Mer- 
chants, who have nothing of the ſpirit of 
trade in them. This flouriſhing ſtate of the 
3 ſince the eſtabliſhment of the Eng- 
iſh laws in it, makes the Canadians fond of 
thoſe laws, and deſirous of their continuance: 
And numberleſs are the proofs that might be 
given of their preferring hem to the French 
laws by which they were formerly governed, 
were it not for the artifices of a very few 
perſons, the Nobleſſe of the province, who, 


2 
2 


Government, have had it in their power to, 
diſguiſe the truth, and prevent an union between 
the old and new ſubjects in making applica= 
tions to the Throne to obtain a ſettlement 1 

; "Op the 
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the province upon the foundation of the Eng- 
liſh law. When any ſtrangers from England 
have come to theſe parts by way of curioſity, 
who on their return might have repreſented 
things in a true light, they have been kept up 
amongſt a ſmall circle of people, and have 
hardly ever appeared in publick, or converſed 
with the people at large, and have thereby 
been prevented from getting true and general 
information concerning the real ſtate of the pro- 
vince and the ſentiments of its inhabitants. 


The Canadians, very early this Spring, de- 
clared, that the Nobleſſe had no manner of 
authority over them, and that even their ſeigniors 
had no right to command their military ſer- 
vice. They acknowledged, that they owed 
them reſpect as their Lords of the Manor; but 
they inſiſted, that, when they had paid them 
their quit- rents, and all their other juſt dues, to- 
gether with certain compliments which were 
cuſtomary at different ſeaſons, they owed them 
nothing further, and were not bound to ſub- 
mit to any power they might preſume to exer- 
ciſe over them. For ſome of the ſeigniors 
have pretended to ſome authority over their 
tenants; of which there was an inſtance. in 
the ſeigniory called La Beauce behind Point- 
Levi, where the young ſeignior, Monſ. Taſche- 
reau, cauſed one of his tenants to be con- 
tined' fot refuſing to march at his command 
2gainſt the Provincials, who had invaded the 
3% O . 
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province; but he ſoon thought it beſt to folli« 
cit the man's releaſe, and did not afterwards 


before the Quebeck Bill paſſed. But the 


when Mr. James Finlay of that place declared 


ton, © That the Canadians in that town, them- 


he would do fo. But now all theſe confide- 


L 66. . 


try the ſame . wee with any other of 
them. But in other parts of the province ſe. 

veral of the Canadians have been threatened 
with the ſame treatment, if they did not obey. 
their ſeignior's order to take arms for the de- 
fence of the province, in order to frighten them 
into the ſervice. But it has had the contrary 
effect, and has been found to be of bad con- 
ſequence. Nothing of this kind had appeared 


ſtrongeſt verbal proof that I can give you of 
the diſlike of the Canadians to the Quebeck 
Bill is this: Mr. John Thompſon (who is a 
very honeſt man) told me yeſterday, that he 
was preſent at the Coffee-houſe at Montreal 


publickly, that the Captain of the French Mi- 
litia had, in his preſence, told Governour Carle“ 


ſelves included, would not take arms as a Mi- 
litia, unleſs his Excellency would aſſure them 
on his honour, that he would uſe his utmoſt 
endeavours to get the Quebeck Bill repealed; 
and that he thereupon promiſed them, that 


rations are at an end for the preſent, as we are 
likely to have new maſters ſhortly,  — 
The Governour's reaſon for eſtabliſhing Mar- 
tial Law in this province was, that he might 
be 


0 
* 
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be able by means of that law (which he 
thought would authorize him ſo to do) to 
force the Canadians to take arms, But he has 
entirely failed of ſucceſs. in this attempt. In- 
deed, it was a molt ridiculous attempt, as he 
had no troops at hand to enforce his authori- 
ty or commands. Great threats are frequently 
thrown out, and every now and then people 
are put under confinement by the militia. On 
Saturday, the 28th of October, Mr. John Dyer 
Mercier, as he was going into the Upper- 
Town, was laid hold of by the Town-Serjeant, 
and conducted to the main guard, and there 
_ confined, and his papers were ſeized and exa- 
mined, merely by the order of the Lieutenant- 
Sovernour, without any crime or. accuſation, 
alledged againſt him; and at day-break the 
next morning he was put on board the Hun- 
ter Sloop of War. This was very alarming 
to the citizens of Quebeck, who thereupon 
had a meeting, and appointed three of their 
number to wait on the Lieutenant-Governour 


TP Www e ee 


2 


N to know the cauſe of fo, remarkable a ſtep. 
1 He made anſwer, that he had ſufficient rea- 
2 ſons for what he had done, which he would. 
t communicate when and to whom he ſhould 


think proper.” But he ſoon thought better f 
it. For the next morning he called together 
the ſix Captains of the Britiſh Militia, and com- 
municated to them one or more intercepted, 
letters directed to Mr. Mercier, of a nature 
that was ſufficient to warrant his being ſecured 
Ts. {or 
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for the ſafety of the town. But nothing was 
found that had proceeded from him, or that 
could ſerve as a proof to convict him of any 


crime. This communication gave a good deal 
of ſatisfaction. It is a piece of Juſtice to the 


French inhabitants of the province to ſay, that 
thoſeof them who have taken arms for the defence 


of the province, are not corrupted in their tempers 
by the uſe of them, ſo as to be ready to act 
as the inſtruments of arbitrary power over 
their fellow - citizens, but rather decline being 
ſo employed. Of this we had lately a re- 


markable inſtance at Montreal. For General 
Preſcot, who commands at Montreal, havin 


thought fit to place centinels at the fore and 
back doors of Mr. Walker's houſe to be a 
guard upon Mrs. Walker (notwithſtanding her 
huſband is no longer with her, but a priſoner 
on board a ſloop of war) ordered Paſcal Pil- 
let, one of the French inhabitants of Montreal. 
who had taken arms for the defence of that 
city, to attend that duty. But Pillet would 


not do it, but replied, © that he took up arms 


for the defence of the city, and was willing 
to ſtand ſentry in his turn on the walls to 
oppoſe the enemy, but would not be em- 
ployed as a gaoler to watch his fellow-citi- 
zens, but would ſooner throw down his arms, 
though they were his own property, and let 
thoſe perſons take thetn- who would conſent to 


be ſo employed. - 
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General Preſcot, upon being told of this 
refuſal, thought proper to drop his deſign of 
ſetting a guard upon Mrs. Walker, and ſaid, 
it was hardly worth while to watch an old 
woman. This certainly does honour to the 
ſpirit and temper of the French inhabitants 


who have entered into the Militia upon this 


occaſion. Shortly after this affair we heard, 
that Fort Chambly was taken, with eight of- 
ficers and 60 men. Then it was ſaid, that a 
lan was formed for General Carleton and Col. 
Mean to join their forces, and march to the 
relief of St. John's Fort. It was given out 
here, that General Carleton had 1500 Cana- 
dians with him. Proper ſignals were agreed 
on, and General Carleton was to croſs over 


the River St. Lawrence with his army, which 


conſiſted, firſt, of the militia of Montreal; and, 


ſecondly, of a number of Canadians that he 


had with him, and whom he had maintained 
for ſome time before at Montreal; and, third- 
ly, a few troops that he had with him, who 
might amount to about 100 men, and who 
were to have headed the Canadians; and, laſtly, 


ſome Indians. They accordingly ſet off from 


Montreal in high ſpirits, and attempted to 
croſs the River St. Lawrence, and land at Lon- 


gueuil; but they were ſo warmly received by 


the provincials on the other ſide the river, that 
they could not make good their landing, but 
were thrown into great confuſion, and retired 
with precipitation., Some of them ran a- ground 
2 on 


110 1 


on an iſtind, and had like to have periſhed, 


but. were faved by the New-England men, 
Two Indians were killed, and two more taken 
priſoners. The next Expreſs informed us, that, 
upon Colonel M*Lean's party hearing. of this 
repulſe, his Canadians had all left him, and re- 
tired to their homes. And the night before laſt 
an Expreſs brought the News, that the garriſon 
of Fort St. John's had capitulated, (being ſtarved 
out) and were all made priſoners of war ; and 
that Montreal was. inveſted, and its commu- 
nication with the country entirely cut off; and 
that the provincials were on St. Helen's Ifland, 
over-againſt the town, and were there erecting 
a battery to fire upon it, in caſe they ſhall re- 
fuſe to capitulate ; and that Governour Carleton 
was on board the Fell, an armed ſnow. 


There are alſo 1500 provincials arrived it 
Point-Levi. We have within a few days paſt 
heard of their approach, and our guards have 
been doubled on that account. Our fate (at 
leaſt for ſome time) muſt ſoon be decided, 
There are fifteen Commiſſaries appointed, con- 
fiſting of the ſix Engliſh and fix French Cap- 
tains of Militia, and the three Judges, Three 
of them fit every day, to examine: into ſmall 
matters, and give paſſes to all the canoes that 
come into, or go out of, the town. This, 
with the means made ufe of to get Canadians 


from the neighbouring country to do duty in 


town has ſo intimidated the inhabitants of the 
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country, that very few of them ventute to 
come to town, ſo that we have hardly a ſup- 
ply of proviſions from hand to — ed 
leſs to ſtand On 4 a bege. | 5 50 8 


P. 8. Juſt now. an order is come down 7 
eight men from each of the ſix companies of 
the Britiſh, Militia to appear on the parade 
without Arms, to receive One Shilling and a 
pint of Porter for the buſineſs they — to do. 
Orders are alſo given for a party of Marines, 
to be on the parade armed. So we are in- 
clined to judge the intentions of our Gavern+; 
ment to be ta force us to a defence of the 
town, and ſacrifice out lives and properties. 
The Shilling and a pint of Porter are ſuppoſed 
to be conſidered as King's money to enliſt us, 
and ſubject us to military diſcipline.» The 
Lord protect us from our enemies within and 
without 


As the a of oubliſhing the foregoing - 
papers is, to preſent to the. publick a truc 
account, and, as it were, a picture, of the ſen- 
timents of the inhabitants of the provinee of 
Quebeck, both French and Engliſh, and more 
eſpecially thoſe of the French, or Canadians, | 
which many people here in England. have 
greatly miſconceived, it may not be amils to add 

to 
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to them the following little French ſong, which 
the Canadians have made this laſt ſummer upon 
Monſ. Briand, their biſhop, in ridicule of a circu- 
lar letter he had writ to them to exhort them to 
take arms for the crown againſt the other Ame- 
ricans, and in which he had promiſed indul- 
gences to thoſe who ſhould comply with his 
exhortations, and threatened thoſe who ſhould 
refuſe: to do ſo with excommunication. The 
ſending ſuch a letter\amongſt them, they con- 
ſider as a proceeding quite unſuitable to the 
character of a Chriſtian biſhop, who ought to 
have no concern with matters of a military 
nature, or that tend to the ſhedding of blood: 
and they aſcribe the biſhop's complaiſance in 
writing it to his gratitude for a penſion from 
the crown of 200]. per annum, which has been 
lately beſtowed upon him, and to his hopes of 
getting it increaſed. This ſong is as follows: 


Sur Lair, Belle brune, que j adore. 


4 


J. 

DERNARD n'ëtoit qu'une bete 

Aupres de n6tre Briand, | 
Grand Dieu! quelle bonne tete ! 

C'eſt du 'ciel un vrai preſent. 


E 13 F 

a II. r 

Au mandat de fa croiſade | 
Armons nous, mes hack a amis. 
Boſton n'eſt qu une promenade : / 


Ces mutins ſeront ſoumis p 


III. 
Nous voyons bien leur defaites. | ad 
Afurees pour le certain. Tg 
Ils n'obſervent pas nos fetes, . 
Et n'adorent pas nos Saints. 
IV. 
Le prelat dit de combattre. 54 
Pourrions- nous donc does?” 1 


“La Foi, dit-il, va s abattre. 
” Si "yg alez refuſer, 8 | 7231 


V. 
ec „ peniyg les indulgences, 


7 
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« D un cceur 5 | de vaillance, . 
* Quand a Tautel je parois. 
| i 
« Les Jeſuites dans, les formes 
«© Subiront, fans contre-dit, 
* Lanatheme lance de Rome, 
* $i vous n'etes pas ſoũmis“ : : 
— * ml | 


1 14 } 
a. 
Marchons en bons fanatiques : 
Allons nous faire Egorger ; 


| Puiſque la Foi Politique 
De nos ſorts veut decider. 


VIII. 
Les indulgences plenieres 
Nous conduiront ſùrement 
A Téternelle lumiere 
Si nous ſommes obeiſlans. 
=. 
En depit de la vraie gloire 
Portons nos pas en avant: 
Dans le temple de Mémoire 
Nous ſerons mis triſtement. 


X. 
Et, par nos braves proüeſſes 
Dans les combats, meritons 
Qu'on augmente avec largeſſe 


Du prelat la penſion. 
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Tranſlation of of fond Freneh 
Song. 


I. : 

1 great St. Bernard was but a blockhead 
In compariſon to our biſhop Briand, 

| Good God! how great a genius he polleſies} 
He is truly a gift to us from heaven. 


At his command to engage in this cruſade, 
et us take arms, my dear friends. 
A march to Boſton is but a pleaſant walk: 
And theſe rebels will ſoon be fubdaed. 
„ 
We ſee their ruin 
Aſcertained beyond a doubt. | 
For they do not obſerve our holyays, 
And do not worſhip our Saitits. 
1 
It is our biſhop that commands us to take arms, 
Can we then heſitate a moment about doing it? 
„The true faith, he ſays, will be ruined, 
* If you preſume to refuſe vow Akſtanee in 
* war. 


PFs” -- V. 
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1 You will loſe the benefit of the indulgences 
e Which I grant every time that, 


ee With a heart abounding with courage, 
I appear at the altar. 


VI. 
«The Jeſuits will now be forced, 
c Without all doubt, to undergo in all its 
extent | | | 
& The ſentence of diſſolution which has been 
pronounced againſt them at Rome, 


ee If you are not obedient to my orders o 
you to take arms. 


VII. 


Let us then, my friends, like true and obedient 
ſons of the church, begin our march; 
| And chearfully go and get our throats cut : 
Since this new Faith Politick 
Thus reſolves to determine our fate. 


VIII. 
Plenary indulgences 
Will carry us ſafely 
To the regions of eternal light, 
If we are obedient to our biſhop. 
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IX. 
In direct oppoſition to the love of true glory, 
Let us advance in this warfare ; 
Though in the temple of Memory 
We ſhall, for our pains, make but a m_ 
ful figure. 
. 
And, by our valiant exploits 
In the field of battle, let us acquire a right 
| to aſk, as a reward of our ſervices, 
That his Majeſty would be pleaſed to make a 
liberal addition 


To the penſion he * s beſtowed. * our 
biſhop. 


The gentleman, who favoured me with a 
copy of this ſong, has communicated with it 
the following remark, which I underſtand to 
have been written by this gentleman's corre- 
{pondent in the province of Quebeck, who 
had ſent him a copy of the ſong. | 


N. B. On dit que plus de 30 chanſons. 
pareilles et 50 placards, où la cupidite, Vextra- 
vagance, et Vambition du prelat fant develop- 
pees, et qui annoncent parfaitement à quel 
point de mepris il s eſt Laar par une 2 
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dufte auſſi extraordinaire pour ſon etat, lui ont 
tout a fait tourne la tete. II envoye, en haut 


ct en bas du pais, excommunications fur ex- 


communications. Ce n'eſt plus au roi qu'on 
deſobeit ; c'eſt a Vegliſe, dont il eſt le chef. $a 
folie, (qui ne fait quiirriter les peuples,) dure 
depuis le 20 de May. Cependant depuis le 
3 de ce mois ( Novembre) il fe tait ; — menace 
weme le pais de s'en aller en France. Plit 
a Dieu qu'il executat fa menace ! mais ce n'eſt 
- 4 la peur qu'il a des Boſtonnois qui la 1 
lait faire. 


Tranſlation of the foregoing Remark. 


N. B. I am informed, that more than thirty 
fongs of the ſame nature with the foregoing, 
have been made in the province of Quebeck 
upon the biſhop, beſides fifty papers that have 
been poſted up in publick places, in which 
his avarice, his love of power, and extrava- 
gant behaviour, are freely cenſured, and which 
plainly ſhew to what a low pitch of contempt 
he has ſunk himſelf, by a conduct fo unſuit- 
able to his epiſcopal character: and it is ſaid, 
that theſe mortifications have almoſt turned 
his head. He has. been continually iſſuing 
forth excommunication after excommunication 
throughout every part of the province, and 


talks of nothing but diſobedience, not to the 
| King, but to the church; of which he {the 
biſhop) is the head, This wild conduct (which 


has 


[ 1. 1 
4 


has no effect but that of diſguſting the people 

of the province) has continued ever ſince the 

20th of laſt May. However, ſince the 3d of 
this month of November, he has been quiet; — 
and even threatens to leave the province and 
go to France, Would to God, that he would 
put this threat in execution! But it is only 
the fear of the Americans, who have invaded 
the country, that has been the cauſe af his 
making .. oe, Ys 


. 
—— 


From evident, and the remark upon it, 


it ſeems evident, that the endeavours which 
have been made by Government to make uſe of 
the ſpiritual authotity of the Popiſh biſhop. of 
Quebeck to excite the Canadians to take arms, 
u- the Engliſh Americans from motives 
of religion, have produced the quite contrary” 
effect: They have indiſpoſed the Canadians, 
both againſt the biſhop and the canſe he re- 
commended to them. This diſguſt of the Ca- 
nadians againſt their biſhop, on account both 
of the penſion he has accepted from the 80. i 
vernment, and of the circular letter he Has 
writ to them, to exhort them to take arm 
againſt the other Americans, will further ap- 
pear from the following anecdotes concerning 
his imperious conduct both in the laſt Summer 
and for ſome few years paſt, which are contained 
in an extract of a French letter written by a' 
Canadian Roman-Catholick, who is at this 
time reſident in that province, and who, not- 
withſtanding his attachment to that religion, 
1 much 


ſ 20" :Þ } 
much diſapproves ſuch violent and exorbitant 
abuſes of ſpiritual power. 1 5 


Anecdotes ſur la conduite de Monſieur 
Briand, Eveque de Quebec. 


Extraites d'une lettre de Quebec de la fin de 
Septembre, 1775, à un ami a Londres. 


L y a ſept ans que Mr. Vincelot, Seigneur de 
Tifette, donna, a la requiſition de I'Eveque 
dans fa viſite, un terrein de huit arpens en ſu- 
perficie aux conditions qu'on batiroit I'Egliſe 
ſur ce terrein. Monſieur Vincelot y fit con- 
ſtruire à ſes frais un tres vaſte preſhitere, dans 
lequel on pouvoit dire la meſſe, en attendant 
que TEglite fut edifice ; le Cuge y <toit logé. 
Au bout de deux annees Monſieur-Briand, plus 
inconſtant que de vent, a la demande des has 
bitans du haut de la paroiſſe, determina ailleurs,. 
un lieu ou VEgliſe devoit Etre batie. Elle 
s' Eleva inſenſiblement, et apres trois annees on 
la mit dans le cas d'y pouvoir dire la meſſe. 
Les conditions n tant pas remplies, Mr. Vin- 
celot reprend ſon terrein et la maiſon quill y 
avoit Elevce, L'Evèque lui fait ſignifier par le 
Cure, que ce qu'il a donne a ITEgliſe, il ne 
peut le retirer ; Et qu'en conſequence, s il ne 
remet le terrein au cure, i Pexcommunie avec 
toute ſa famille. Mr. Vincelot mepriſe ſa me- 
nace, et garde ſon terrein. Le prelat devient 
furieux, lui fait fignifier par le cure Vexcom- 
= 5 7 +. © 
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munication, et à ſon épouſe, ſi elle eſt du 


meme ſentiment. Alors Mr. Vincelot Vattaque, 
et en pleine cour lui reproche ſes fureurs, 


ſes violences, et ſon ambition de vouloir . fe 


rendre deſpotique dans le pais, le traitte de vrai 
perturbateur du repos publique. La cour garde 
un profond filence pendant que Mr. Vincelot 
parle, et ordonne que, les clauſes n'ayant point 
été tenues, le dit terrein retourneroit à lui, dit 
Mr. Vincelot, ---- Cette avanture eſt du mois 
de May de lannee derniere, et a rendu VEveque. 
beaucoup plus traitable avec Mr. Vincelot qu'il 
ne Vetoit avant, i N 


Une autre, beaucoup plus forte, arriva quatre 


mois apres. Un homme de la paroiſſe de St. 


Jean, dont Mr. Gaſpe eſt ſeigneur, voulut ſe 
marier avec une de ſes parentes aflez Eloignee, 
et demande la diſpenſe a IEveque. Comme 
Mr. Briand aime un peu Vargent, it exige de 
ce pauvre malheureux une ſomme qui exce- 
doit la valeur de fa terre. Cet homme au 
deſeſpoir s adreſſe d abord a un Miniſtre An- 
glois pour le marier, qui le refuſe, et lui donna 
les raiſons de ſon refus. Mon homme prend 
ſon parti, aſſemble ſes parens et ſes amis, leur 
donne un feſtin, et avant de ſe mettre à table, 
fait paroitre fa partie, et en preſence du pere 
de la fille et des convives, Vun et Vautre fe 
donne mutuellement le conſentement pour le 
mariage. L'homme, il eſt vrai, Etoit puniſſable, 
mais Mr. Briand ne sen tiens pas la ; il excom- 
Es munis 
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en ſorte que Mr, et Mad. Gaſpe a une lieue 


ner les coups de cloche, conſomme les hoſties, 


1 


munie non ſeulement les maries et les con- 
vives, mais toute la paroiſſe ſans exception: 


et demie de la nopce, ſe trouvent enveloppes 
dans l'ex communication. Le Cure de IIſlette, 
qui deſſert cette paroiſſe, de la part de I Evèque 
le porte ſur le lieu; eteint la lampe du maitre 
autel, renverſe les cierges par terre, fait don- 


retire ciboire, calice, et ſoleil, lit la ſentence 
d'excommunication, et declare qu'elle durera 
tant que la paroiſſe gardera dans ſon ſein ces 
deux rebels a I'Eglite, Cette pauvre paroiſſe, 
toute deſolee, depute les marguillers : ils fe 
tranſportent a Quebec, et a deux genoux vien- 
nent ſupplier YEveque. LI etoit alors illuminé 
d'une couple de bouteilles de bon Madeire (ce 
qui lui arrive quelque fois, et dans ces momens 
il ne fait pas bon de l'approcher: ) il les traita 
comme les derniers des malheureux. Non; 
dit-il, je ne vous releverai jamais de cette excoms 
munication. Te vous apprendrai d craindre un 
Evtque ; et le pais, par votre exemple, deviendra 
plus ſoumis a FEgliſe. Je vous ordonne de chaſer 
Ges malheureux de chez vous; et ſi vous obtiſſes, 
je verrai ce que Jaurai d faire. Ces pauvres 
gens fondant en larmes a ſes genoux ; ils 
« ſont ſur leur terres, repondirent-ils, ce n'eſt 
« point a nous à les chaſſer, mais aux juges.” 
Retirez-vous, canaille, leur dit-il, en ouvrant ſa 
porte. Ils ſe releverent, mais un de la bande 
devenant plus hardi, au lieu de ſortir _— 
„ es 
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ſez confreres, lui dit d'un ton ferme, en pré- 
ſence de Mr. Mabane, juge des plaidoyers com- 
muns, qui ſe trouva par hazard a cette ſcene ; 

Monſeigneur, fi cet homme eut donne cent 
** cinquante piaſtres que vous exigiez pour ter- 
« miner le mariage de mel une telle, il auroit 
te eu fa diſpenſe, et n'auroit pas tombe dans 

cette faute; mais, Monſeigneur, vous de- 
viez le punir comme coupable, et non pas 
toute une paroiſſe qui eſt innocente.” Mr. 
Mabane” rit a ce debut, et pria inſtamment 
Evèque de relever cette excommunication, qui 
reſta neantmoins, et ne fut relevee que plus 
de deux mois apres aux inſtantes ſuppliques 
de Monſ, et de Mad. Gaſpe.---- Le nommeE 
Francois le Clerc, qui Etoit un de ces marguil-- 


lers, et de qui je tiens cette hiſtoire, dit que 


Evèque, loin de rire comme faiſoit Mr. A 
bane, Jettoit feu et flamme. a 0 


D'apres ces emportemens, et de mille autres 
qu'un volume in folio auroit peine à contenir, 
ſurtout depuis Farrivee du Gouverneur en ce 
pais, pourroit-on accuſer d humeur celui qui 
travailleroit à faire expulſer cet homme de la 
colonie? Non; moi, ainſi que tous ceux du 
pais, ne lui donnent que cette année. Quand 
Londre ſera inſtruit que le peu de reuſſite du 
General, à mettre en armes les Canadiens pour 
en impoſer aux Boſtonnois rebels; quand la 
cour ſaura que ce refus general tire ta ſource 
principale dans la conduite contradictoire de 


(2. | cet 
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cet Eveque, qui, apres avoir entretenu la mes. 
intelligence entre les nouveaux et les anciens 
ſujets depuis la conquete du pais juſqu'à pré- 
ſent, inſpirant aux nouveaux un mepris ſou- 
verain pour les anciens juſqu'au point de faire 
declamer dans la chaire des Jeſuites par un 
pere Le Franc, que quiconque des Catholiques 
Romains a quelques haiſons avec les Pro- 
teſtants,  Etoit ainſi qu'eux Nors de la vraie 
Egliſe, conſequemment ſans eſpoir de ſalut; 
quand, dis- je, ce meme Eveque s aviſe aujourd'hui 


de repandre une lettre circulaire dans laquelle 


il annonce, © que nous ſommes tous freres en 
* Jeſus Chriſt, reunis ſous le meme Roy, que 
nous devons par notre ſerment de fidelite 
nous armer contre les Boſtonnois dont nòtre 
Roy commun eſt mecontent, &c. Quand 
la cour verra que le peuple, autrefois ſi ſoumis 
aux idées chimeriques de cet Eveque, actuel- 
lement depouille du fanatiſme, et las de es 
violences, de ſes emportemens, de ſes fureurs, 
a la vue de cette lettre fi contradictoire a fa 


ce 
cc 


cc 


conduite precedente, Ia pris en averſion et en 
horreur, ne le regardant que comme un homme 


inconſequent qui accorde ſa religion ſur ſon 
interet, elle comprendra qu'il eſt de trop dans 
le pais pour le bon ordre et l' harmonie qui doit 
regner entre les ſujets et leur Roy; deplus, 
que la concorde, Vunion, et la paix ne pa- 
roitra dans le Canada entre les anciens et les 
nouveaux ſujets, que lorſque cet Evèque ny 
ſera plus, et que ſon diocele ſera gouverne par 
| {on 


SB 


ts F 25 


ſon coadjuteur, enfant du pais et tres paifibles 
En effet, cette lettre circulaire a revolt tout 
le pais; et il ſembleroit que les campagnes 
des trois départemens ſe ſeroient abouchees 
pour tenir le meme langage; ce qui ne peut 
etre. Depuis quand, ont-ils dit, lorſque cette 
lettre a paru, notre Eveque eſt- il devenu le 

ce général du pais? Son metier eſt. de nous 
ee faire des pretres, et de nous edifier par ſa 
« conduite. C'eſt aller contre ſon état, que 
de nous donner pareil ordre; et dez qus 
dans cette lettre, il menace les retifs de refus 
de Sacremens, et promet aux obetſſans des in- 
dulgences; nous comprenons clairement qu'il 
joue la religion, et veut prouver ſa recon- 
noiſſance a la cour des deux cens livres ſter- 
ling de penſion qu'elle lui a accordees, et sen 
menager deux cens autres. Cela s accorde 
admirablement bien avec ce qu'il n'a ceſſs 
de nous annoncer dans toutes ſes viſites = 
depuis ' ſon arrivee dans le pais comme — _- 
Eveque. Qi avoit refuſe Douze-mille livres E 
d'appointemens, pour tre plus libre dans ſon 

miniſtere. Si notre General nous eut com- 

mandes, nous nous ſerions expliques avec lui; 

mais dez que I'Eveque, ſans doute comme 5 
chef de nôtre religion, croit avoir un deſpo- 2 
tiſme ſur nous, pour lui faire voir que nous 
nattendons de lui que des pretres, une con- 

duite reguliere, plus douce, et moins am- . 
bitieuſe, nous mepriſons ſes ordres, et nous EE 
ne marcherons point.” — Ce raiſonnement : 
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eſt general dans toutes les campagnes, et il eſt 

Etorinant de voir de ſimples habitans parler et 
penſer comme de fins politiques: bien d'autres 
que mot en font emerveilles, Tant il eſt vrai 
que cette ſotte ſoumiſſion aux 'decifions Epiſco- 
pales abrutit pendant un tems: on $endort 
fur les abus juiqu'a ce que quelque evenement 
nous chatouille, et nous faſſè ſortir de cet aſ- 
ſoupiſſement: Ce premier effort fait, adieu fa. 
natiſme, adieu tout autre moyen que la Fats 
ton IP &. &c. 


Tranſlation of the foregoing Anec- 
dotes concerning the conduct of 
Joux OlivxR BaraND, the Popiſh 
Biſhop of Quebeck ; ; extracted — 
a letter written by a perſon of credit 
in the province of Quebeck, to his 
friend at London, about the end ph 
September, 6775+ 


EVEN years ago Monſieur Vincelot, the 
Seignior of Iſlette, at his requiſition of the 
biſhop of Quebeck in his viſitation of the pa- 
riſhes of his dioceſe, gave a piece of ground, 
eight French arpents ſquare, for the inhabi- 
tants of that pariſh to build. a church upon. 
And he himſelf built upon it, at his own ex- 
pence, 


— : 


1 D A N 22.8 


H N ny 


pence, an uncommonly ſpacious parſonages. 


houſe, in which the people of the pariſh. might 
meet to hear maſs during the time the — 
would take in building. And in this houſe 
the prieſt of the pariſh lived. At the end of 
two years Monſieur Briand, the biſhop, at _ 
requeſt of the inhabitants of the higher part 
of the pariſh, appointed another place for the: 
fituation of the church which the inhabitants: 
of it were to build: and the inhabitants ac- 
cordingly begun to build the church in this 
latter place; and in the courſe of three years 
(they proceeding but flowly in the work) made 
it fit for the performance of divine ſervice. 
When the building of the church was coms 
pleated, Mr. Vincelot reſumed the poſſeſſion 
of the former ſpot of ground and of the par- 
ſonage-houſe which he had built upon it; 
grounding his right to make this reſumption 
upon the non- performance of the condition 
upon which alone he had given this ground to 
the pariſh, which was that they ſhould erect 
a church upon it. This proceeding gave of- 
fence to the biſhop, who immediately ſent 
orders to the curate of the pariſh to inform 
Mr, Vincelot, that what he had once given to 
the. church, he could never after reſume ; and 
that he, the biſhop, therefore required him 
immediately to reſtore the piece of ground in 
queſtion to the curate of the pariſh ; and that, 
if he refuſed to do fo, he, the biſhop, would 
immediately excommunicate him and all his 
| family. 
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1 
Family. This threat was diſregarded by Mr, | 


Vincelot; and he continued to keep poſſeſſion 
of the piece of ground. Upon this the pre- 
late flew into a rage, and immediately com- 
manded the ſame curate of the pariſſi to ac- 
quaint Mr. Vincelot that he had excommuni- 
cated him, and had extended the excommu- 
nication to his wife alſo, if ſhe joined with 
him in his refuſal to reſtore the land. Upon 
this Mr. Vincelot brought the matter before 
one of the courts of Juſtice, and there openly 
reproached the biſhop with his paſſionate and 
violent behaviour, and his inordinate ambition 
and deſire of making himſelf an abſolute ruler 
in the province, and declared him to be no- 
thing leſs than a diſturber of the public peace. 
The Judges obſerved a profound filence while 
Mr. Vincelot was ſpeaking, and then decided, 
that, as the conditions upon which Mr. Vin- 
celet had made the donation of that piece of 
land to the pariſh, had not-been obſerved, the 
land muſt revert to Mr. Vincelot. This affair 
happened in the month of May, 1774, and 
was the occaſion of the biſhop's relaxing very 
much from the haughtineſs and ſeverity with 
which he had before treated Mr. Vincelot, 
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Another and a much ſtronger. inſtance of 
this biſhop's violence of temper happened about 
four months -after the former. A man that 
lived in the pariſh of St. John, of which Mon- 
fieur Gaſpe is the Seignior, wanted to marry a 
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woman who was his couſin though in a pretty 
diſtant degree. In order to this he applicd to 
the biſhop for a diſpenſation to enable him to 
do ſo, As Mr. Briand is rather fond of money, 
he required of this poor man, for the diſpen- 
fation he wanted, a ſum of money which was 
greater than the whole value of the land he 
held in the pariſh. This threw the poor man 
into deſpairz and he went to the proteſtant 
miniſter of Quebeck, and deſired him ta marry 
him. But the miniſter refuſed ta do fo, and 
informed him of the reaſons which induced 
him ta make this refuſal. Upon this the man 
reſolves ta take a new caurſe of his own con- 


triving. He invites his relations and friends 


to his houſe, and gives them a feaſt; and, 
before they fit down to table, he praduces his 
intended bride; and, in the preſence of the 
girl's father and of all the company there aſ- 


ſembled, the two parties declare their conſent 


to take each other for man and wife. Now 


this proceeding was undoubtedly blameable ; 


and the man was liable to be puniſhed for jt. 
But the puniſhment of the guilty parties was 
not ſufficient to ſatisfy the biſhop's vengeance, 
Beſides the man and the woman wha, had 
been thus married, he excommunicated all the 


company who had been preſent on the occa- 
ſion, and all the inhabitants af the parifh 


without exception; ſo that Monſieur Gaſpè the 

Seignior of the pariſh, and his Wife, who 

live at the diſtance of four miles and à half 
eee Ns wc 


/ ; 
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from the place where this offence was com- 
mitted, were involved in this excommunica- 
tion. The curate of Iflette, who does the 
duty of the pariſh of St. John, was ſent thither 
by the biſhop to carry this ſentence of excom- 
munication into execution. He' accordingly 
comes to the parifh-church, and extinguiſhes 
the lamp of the principal altar, throws down 
the wax-tapers upon the ground, orders the 
hell to be rung, burns the conſecrated bread, 
and carries away the box. that contained it, 
the calice, and the ſun, and reads the ſentence 
of excommunication, and declares that it is to 
continue in force fo long as the pariſh ſhall 
harbour within it thoſe two rebels to the autho- 
rity of the church. Alarmed at this terrible 
threat, the inhabitants of this unfortunate pa- 
riſh depute their church-wardens to the biſhop 
to implore his mercy. The church-wardens 
repair to Queheck, and on their knees intreat 
the biſhop to take off the excommunication. 
But they could make no impreſſion on him. 
On the contrary he behaved to them with the 
greateſt rudeneſs and contempt, ſaying, No! 
J will by no means take off this excommunica- 
tion. Iwill teach you to dread the power of 4 
biſhop : and the reſt of the province will, in con- 
ſequence of your. example, . become more obedient 
to the church. I therefore command you to drive 

| thoſe two wretches from among you: and, if you 
obey this command, I will then conſider what it 
may be proper for 5 to do with reſpe to the 
So E a een 
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| excomminication.” The poor church-wardens; 
ſtill on their knees, fell into tears at thoſe harſh 
words, and faid in anſwer to them, that, as 
thoſe perſons tvere upon their own land, they, the 
other pariſhioners, had no authority to drive 
them out of the parifh, as bis Lordſhip now re- 
quired them to of but that this could only be 
done by the Judges. Get you gone," you black- . 
guards, get out of the room this moment; re- 
plied the biſhop, and at the ſame time opened 
them the door. Upon this they roſe from 
their kneeling poſture, to go out of the room. 
But one of them, growing bolder: than the 
reſt, ſtayed behind in the room for a ſhort 
ſpace of time after the reft had quitted it, and 
ſaid to the biſhop in a ſteady tone of voice, 
in the hearing of Mr. Mabane, {one of the 
Judges of ti court of common pleas,) — 
happened to be with the biſhop K the time 
« My Lord, if this man bad given you the 1 50 ö 
Dullars which you aſked of bim for a diſpenſa- 
tion to marry his relation, you would have granted 
bim the diſp 1 and then be would not 
have been guilty of this offence. And, now my 
Lord, thet h be as been guilty of it, you ought to 
| bave confined your pea ont to bim alone, and ] 
not have nil it to the enhabrtonts of @ whole 
pariſh, wha are entirely innocent.” Mr. Mabane 
was ſtruck with the ;afinef of the obſervation, 
and could not — from laughing when the 
man delivered it; and he earneſtly interceded 
with the biſhop to take off the communica- 
ö 8 ä 2 tion. 
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1 
non. But he did not ſucceed, For the bis 
ſhop thought fit to continue it for two months 
longer, and then at laſt took it off at the 
humble and urgent requeſt of Monſieur and 
Madam Gaſpe. This ſtory was related to me 
by Francis Le Clerc, one of the church- war- 
dens above-mentioned, who waited on the bi- 
ſhop at the defire of the other inhabitants of 
the pariſh on the occaſion above-recited, 


After theſe inſtances of this biſhop's pride 
and paſſion, and a thouſand others of the ſame 
kind, which a folio volume would not be 
large enough to contain, (and which have 
happened more frequently ſince the Governour's 
return into this country than before) can 2 

man be juſtly accuſed of cenſoriouſneſs or ill 
nature who ſhould uſe his endeavours to get 
this perſon ſent out of the colony? No, ſurely. 
And accordingly there are great numbers of 
people in the province who are refolved to 
bear with him only one year longer, to try if 
he will alter his behaviour, before they openly 
prefer complaints againſt him and petition the 
government to remove him. When it ſhall 
be generally known in London that the little 
ſucceſs which General Carleton has met with 
in his endeavours to arm the Canadians in or- 
der to reſtrain the New-England rebels; — 
fay, when the government in England ſhall be 
informed that this general refuſal of the Ca- 
nadians to engage in this ſervice is principally 
owing 
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ewing to the inconſiſtency of the biſhop's con- 
duct, they will readily conclude, that his con- 
tinuance in the province can be no way be- 
neficial to it. His whole buſineſs ever ſince 
the conqueſt of the country has been to keep 
up a ſpirit of diſ-union and miſ-underſtanding 
between the Canadian and Engliſh inhabitants 
of the province, and to inſpire the former 
with a ſovereign contempt and abhorrence for 


the latter; even ſo far as to encourage one 


father Le Franc, a Jeſuit-preacher, to declare 
from the pulpit in the Jeſuit's chapel, © that, 
whatever perſons of the Roman-Catholick religion 
have any connections or intercourſe with the 
proteſtants, are out of the true church, as well 
as the proteſtants, and conſequently are without 
hope: of eternal ſalvation. Yet this fame man 
has this year ſent about a circular letter in 
which he holds a quite different language, 
acknowledging therein, that all the inbabi- 
tunts of the province, whether proteſtants or pa- 
fiſts, are brothers in Chriſi- Jeſus, and fellow- 
ſubjects of the ſame king, to whom we all have 
feoorn and owe allegiance : and declaring, that, 
in conſequence of our allegiance, ue are bound 
in duty to take arms againſt the New-Englanders 
who hade fallen under the diſpleaſure of our com- 
mon Soveretgn, &c. The inconſiſtency of this 
language with the biſhop's former doctrine and 

conduct is fo glaring that it has amazed and 
ſhocked all the Canadians in the province: 
and they have looked upon him, ever ſince 


141 

have ſeen this circular letter, as a man 
who has no fixed principles of conduct, but 
makes his religion bend to ſuit his intereſt. Is 1 
is furprizing to obſerve how much this circu- 
lar letter has diſguſted the whole body of the 
Canadians. One would think, from the uni- 
formity of the ſentiments they expreſs con- 
cerning it, that the inhabitants of the three 
diſtricts of Quebeck, Three Rivers, and Mont. 
real had had meetings with each other to con- 
fer together concerning it; which however is 
impoſſible. Since avben is it, (did they fay 
with one voice upon the fight of that circular 
Letter,) that our biſbop is become General of the. 
country? We 3 that the bufineſs of bit 
office had been to ordain new priefts for us when 
they were wanted, and to edify us and encourage us 
to virtue and piety by the example of his own 
regular and virtuous conduct. It is acting againſt 
tbe nature of h1s office to ſend us ſuch an order as 
we have now recerved from bim. And when we. 
reed in this letter the paſſages in which he threatens. 
theje who ſhall prove refrattory with the depriva« 
tion af the 2 of the church, and promiſes 
tndulgences to thoſe who ſhall comply with this. 
exhortation, we eafily conclude that be is making _ 

4 tool of our religion, and is endeavouring to ſbeu 
bis gratitude ts the government for the penſion of 
two hundred pounds flerling a year which be has. 
lately received from it, 5 ta entitle bimſelf, i 
be can, to an addition of two hundred more. 
We wonder in OP manner he will undertake 
t0 


I. 6 i Sh at do 2 a Booths. 4 


CE. —_— 8 3 _ 4 
8 © * , 


t 1856 1 


fo reconcile this attention to bis pecuniary intereff 
to the declarations he has been continually making 
fo us at every viſitation of his dioceſe jince Dis 
arrival in the country in the churacter of biſhop, 
of bis having refuſed a ſalary of 12000 #vres 
(cr 500 l. fterling) a year, that had been offered 
him by the government, in order that he might 
preſerve bis independency, and act with the greater 


freedom in the exerciſt of his epiſcopal office. If, 


inflead of our biſhop, our general kad, on this 
occaſion, commanded us to take arms, ve. ſhauld 
have endeavoured to gt ve him ſati faction. Bie 
when we find our biſhop, in conſequence of his 
being our head in matters of religion, aſſume an 
abſolute authority over us with reſpett to rhatters 


5 of a totally different nature, we are determined 


to reſiſt this uſurped ſpecies of authMity, and 10 
convince him that the only good offices aue eh, 
or defre, at bis. hands, are 3.0 0r dam new preefts W 
for us when they. are wanted, io ſet us aniexampile 
of virtuous and godly living, and to behave: a- 


wards us with. more mi laneſi und moderation: thus 


he has hitherto done, and nat give limſilſ a to 
Jpirit of \ ambition. And with this view: nua 
reſolved to neglett his military orders,”| aud. ut 
take arms on this occaſion.” This is the kind of 
reaſoning that one hears in almoſt every village 


throughout the province-ftom; the mouths of 


the comman peaſants: that inhabit them, who. 
grave and ſubtle politicians, to the great aſta- 
niſhment of many other people, who are well 


acquainted 
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acquainted with this province, as well as myſelf, 
So true 1s it that a blind ſubmiſſion to epiſcopal 
authority can only prevail in a country for a time, 
but cannot continue its influence over men's 
minds when ſome alarming occaſion offers that 
rouſes them to examine its nature, When once 
they have made this firſt exertion, and dared to 
begin this inquiry, ſuperſtitious opinions are very 
ſoon diſcarded, and reaſon and common ſenſe 
reſume their proper n over the mind. bt 


1 


Remark on the i ances 


concerning the EW biſhop! @ 
Quebeck. 


Tuxer aniecdatey om” to > prove. that i 
| was an injudicious indulgence to the more 
bigotted part of the Roman-Catholick inhabi- 
tants of Canada to permit any perſon to exerciſe 
the office of a popiſh. biſhop in that province, 
as it has operated as à center of union to the 
Roman-Catholicks of that province, by which 
they have been kept ſteady in their attachment 
to he Roman-Catholick religion through the 
terrours of excommunications and other e 

pal cenſures, and have been thereby prevented 
from abandoning the errours of popery, or ſome 
of them, and embracing the tenets of the pro- 
teſtant religion, even though gh hey may Have 
Wen; * OTE to & io. "And it has 
; lle wie, 
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| likewiſe, we ſee, tended to keep up in the Ro- 


man-Catholicks an averſion to the proteſtant 


inhabitants, and to prevent that free intercourſe 


between them which would otherwiſe, pro- 
bably, have taken place, and which indeed, I 
am aſſured, had begun to take place before the 
year 1760, when Monſieur Briand returned 
into the province in the character of biſhop. 
He ſeems, however, at laſt, by a violent and 
indiſcreet uſe of his epiſcopal authority, to have 
loſt much of his influence in the: province; 
which J conſider as a very fortunate circum- 
ſtance. And the acceptance of a penſion of 
200 l. ſterling a year from the crown ſeems to 


have contributed very much to this effect. 
And on this account, I muſt confeſs, I eſteem 


that penſion to have been molt properly be- 


' ſtowed. 


The province of Quebeck had been without 
a biſhop from the year 1760 to the year 1766, 
when Monſieur Briand was permitted to return 
into it in that character. He had only a verbal 


permiſſion to do ſo, without any licence, or 


other authority in writing, from the king's ma- 
jeſty, or any of his miniſters for that purpoſe. 
And there is reaſon to think that he had ſtipu- 
lated with the perſons by whoſe recom _ 
tion he was permitted to return into the province 
in that character, that he would exerciſe only 


that part of his ſpiritual authority by which he 
was enabled to ordain prieſts, and conſecrate 


8 new 
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new churches and chapels and burying-grounds 
and perform the like inoffenſive offices, but 
would not make uſe of his ſpiritual thunder, 


or the power of excommunicating perfons, or 
cauſing them to be hindered from receiving the | 


ſacraments, or of depriving prieſts, or ſuſpendin 
them from the exerciſe of their ſpiritual functions, 
or of interdicting divine worſhip in the churches 
or Chapels of the province. Theſe latter pow- 
ers, I ſay, it is probable he had promiſed not 
to exert, At leaſt it is certain that when, upon 
his arrival in the province in the character of 
biſhop, his friends received him with the cere- 
mony and reſpect that had uſually been paid to 
his predeceſſors in that high office, he rather 
declined thoſe compliments, and made anſwer 
to them, that he did not come into the pro- 
vince to be a biſhop upon the ſame high foot · 
e ing as his predeceſſors in the time of the 
French government, and was not therefore 
intitled, and did not deſire, to be treated with 
theſame ceremony and reſpect as had been uſed 
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preflion he uſed on that occaſion. It is 


bable that, without theſe ſtipulations, he would 


not have been permitted to return into the pro- 
vince in the character of biſhop. In purſuance 
of this humble plan, (which he ſeems to have 
promiſed to obſerve,) he wore for the firſt 


month, or two, after his arrival at Quebeck in 


June, 


ce towards them; but that he was n fimple faiſeur 
de pretres, a mere ordainer of new prieſts.” | 
That, I have been well aſſured, was the ex- 
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June, 1 766, only a common black gown, like 
the other Roman-Catholick prieſts. But in a 
ſhort time he grew tired of doing fo, and put 


on a purple robe, with a golden croſs at his 


breaſt, which are the uſual enſigns of the epiſ- 
copal dignity among the Roman-Catholicks, 
And ſince that. time he has ſufficiently exer- 
ciſed the tremendous powers of ſuſpending and 
depriving prieſts, excommunicating and depriving 
perſons of the ſacraments, and interdicting di- 
vine worſhip in churches and chapels. So little 
are promiſes and ſtipulations of this kind to be 
depended on! 5 | 


We. have ſeen that the Canadians had done 
without a biſhop ſor ſix years, to wit, from 
1760 to 1766, when Monſieur Briand returned 
into the province in that character. And I 


have been well aſſured that the greater part off 
the Canadians were very well ſatisfied without 


one, and that it was only the more zealous and 
high- church party amongſt them that wiſhed 
to have a biſhop reſident amongſt them for the 
greater ſplendour and more permanent eſtabliſh- 
ment of their religion ; the reſt of the people 


being very well contented with the very ample, 


and indeed compleat, toleration of the worſhip 
of it, in conformity to the capitulation and de- 
fimitive treaty of peace. And they all had, in 
a manner, given up the expectation of ever 


having another Popiſh biſhop, in the courſe cf 


thoſe ſix years that they were without one, and 
"60 SS were 
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were prepared to acquieſce in the want of 
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one, when Monſieur Briand returned into the 
province. 1 


The pretext which this gentleman and his 


patrons made uſe of with his Majeſty's Mini- 


ſters of State in the year 1766, to induce them 


to conſent to his returning into the province in 
the character of a Roman-Catholick biſhop, 
was the neceſſity of providing new prieſts to 


ſupply the vacant livings, or thoſe which ſhould 
become vacant hereafter by the deaths of their 


cc 


Co 


incumbents. * You have granted, ſaid they, 


to the Canadians by the treaty of peace, the 
liberty of publickly exerciſing the worſhip 
of their religion. To the enjoyment of this 
privilege Roman-Catholick priefts are neceſ- 
ſary. There 1s at preſent a great want of 
ſuch prieſts; there being many pariſhes at 
this time in the province that have no prieſts 
to do duty in them. And when the prieſts 
now in the province ſhall be dead, their 
places muſt be ſupplied by new ones. Now 
the queſtion is, how theſe new prieſts ſhall 
be procured ? Will you permit new French 
prieſts to come into the province from old 
France, from time to time, to fupply theſe 


vacant livings ? That would, ſurely, be dan- 


gerous: becauſe theſe French prieſts might be 
ipies for the _ of France ; or, at leaſt, 


would be well affected to his intereſt, and 


would keep up an attachment to old France 
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© in the minds of the Canadians, and a defire 
« of returning to that government. Is it not 
e much better to breed up the young Cana- 
« dians to the Romiſh church in the ſemina- 
« ries, or colleges, which are already eſtabliſh- 
« ed in the province, and then to have them 
« ordained in the province itſelf, by one of his 
«« Majeſty's own ſubjects, who will be con- 
« ſtantly reſident in the province? and, for 
« this purpoſe to permit a Roman-Catholick 
e biſhop to reſide in the province, by whom 


* thoſe young Canadians may be ſo ordained ?” 
This was the argument, as I have reafon to 


believe, by which his Majeſty's Miniſters, in 
1766, were prevailed upon to connive at Mon- 
ſieur Briand's returning into the province of 
Quebeck in the character of biſhop : I ſay, 
connzve at his doing ſo; becauſe, as they did 
not procure for him any licence or permiſſion 
in writing to authorize him to do ſo, it can 


hardly be called by any other name. And it 


muſt here be obſerved, that even the Quebeck 


act itſelf (which reſtores to the Romiſn prieſts 


their legal right to their tythes, and other an- 
tient dues from their Roman-Catholick pa- 
riſhioners) does no more than connive at the 
biſhop's exerciſing the epiſcopal authority in 
Canada, there being no clauſe in it that im- 
powers him to do ſo, or that makes mention 
of his reſidence in the province. 
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The above- mentioned argument is certainly 
ſpecious: but I do not think it concluſive. 
For it would have been eaſy to have obtained 
the advantages, which are the ground of it, 
that is, the excluſion of freſh prieſts coming 
into the province from old France, without 


permitting a Popiſh biſhop to reſide in it, by 


purſuing the following plan. The ſeminary, 


or college, at Quebeck might have been pre- 
ſerved, with all its members and teachers of 
Popiſh divinity and its revenues, (which are 


_ faid to amount to fix or ſeven hundred pounds 
| ſterling a year,) for the education of young 
Canadians to the profeſſion of the prieſthood: 
and when they had attained the proper age for 
taking orders in that church, theſe young men 
might have been ſent over to England at the 
| King's expence with the Governour's recom- 
mendation to his Majeſty's Secretary of State 
for America, as young men of good beha- 
viour and principles, that were fit to be made 


prieſts and hold benefices in the province. And: 


from England they might have been ſent to 
Munſter in Germany, or to the Popiſh canton of 
Lucerne in Switzerland, (attended by ſome proper 
and truſty companion, who ſhould have taken 
care that they ſhould not have ſet their foot in old 
France) with recommendations, if they had gone 
to Switzerland, from the Secretary of State for 
America to his Majeſty's Reſident, or other 
| Maniſter, to the Swiſs Cantons; and there they 
might have been ordained to the prieſthoo d of the 
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church of Rome by the biſhop of Munſter, 
or Lucerne, or ſuch other Roman-Catholick 
diſtrict, (not in old France,) as his Majeſty, 
in his royal Wiſdom, ſhould have thought fit 
to ſend them to. And when thus ordained 
prieſts of the church of Rome by ſuch foreign 
Popiſh biſhop, they ſhould have returned to 
England, and from thence to Quebeck by the 
firſt convenient opportunities, at the king's ex- 
pence. Such a voyage to Europe would pro- 
bably have been conſidered, by the young can- 
didates for the prieſthood who would have had 
occaſion to take it, as a party of pleaſure rather 
than a hardſhip. And the expence of it to 
the Publick would have been trifling; perhaps 
3001. or 400 l. once in three or four years; 


For, as the whole number of pariſhes in the 


province is but 128, (at leaſt it was no greater 
in the year 1767; I know not how many new 
pariſhes may have been created fince : ) a ſup»: 
ply of two new prieſts a year, or fix or ſeven 
every three years, would probably have been. 
ſufficient to keep the benefices always full. Bp 
this obvious and eaſy method of procuring new 
prieſts for the ſupport of the Roman-Catholick 


religion agreeably to the toleration promilted, 


by the capitulation and treaty of Peace, the 
ſuppoſed neceſſity of permitting a Popiſh bi- 
ſhop to reſide in the province might have been. 
avoided. But, fince a Popiſh biſhop is per- 
mitted to reſide there, I am extreamly glad 
he has a penſion from the crown, and _ 
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Proceedings, &c. page 1T2, the Petition of a 


ſaid Britiſh and other inhabitants,) at the Cana- 


[ we ] : 
his acceptance of it has leſſened his influence 
over the French and Roman-Catholick inha- 
bitants of the province in the manner repre» 
ſented in the foregoing papers. | 


We have ſeen above in the Account of the 


ſmall number of the French inhabitants of the 
province of Quebeck to the King's Majeſty 
concerning the revival of the French laws and 
the admiſſion of Roman-Catholicks to places 
of truſt and profit, which was made the foun- 
dation of the late Quebeck act. And we have 
ſeen in the Petition of the Britiſh and other 
proteſtant inhabitants of the province to the 
houſe of Commons againſt the ſaid Quebeck 
act, that they declare, © that the ſaid French 
petition bad never been imparted to the inhabi- 
tants of the province in general, that is, to the 
Freeholders, merchants, and traders of the pro- 
vince, who are equally alarmed with them (the 


dan laws being to take place, but was in a ſecret 
manner carried about and jigned by a few of the 
Seigneurs, Chevaliers [de Saint Louis] [French] 
Advocates and others in their confidence, at the 
fuggeſtion and under the influence of their prieſts. 
See the Account of the Proccedings, &c. page 
257. It is therefore to the influence of the 

Ft ; Romiſh 


C. 145: 1 __ 
Romiſh prieſts of the province of Quebeck, 

who act under the authority and by the di- 

rection of their biſhop, that we are to aſcribe, 

in a great meaſure, the ſending over that French 

petition in the beginning of the year 1774, 1 
which was made the foundation of the Que= k 

beck act. And I have heard by other ac- 
counts, that the ſaid biſhop's influence was very 
powerfully exerted to procure the ſignatures to 
that petition : ſo that the preſent revival of the 
French laws in all civil matters by the late. 
Quebeck act is in a great degree owing to 
that biſhop. This is confirmed by the fol- 
lowing paffage, which is contained in a paper 
writ by a French Roman-Catholick of very 5 
ood ſenſe in the province of Quebeck about 
the month of November, 1774, a few months : * 
after the arrival of the ſaid Quebeck act in the — 
province, and during the firſt great and gene- 
ral conſternation into. which the great body of | 

the inhabitants of the province, both French  _ 
and Engliſh, Roman-Catholicks and Proteſ- : 
tants, with the few exceptions ab6ve-mens 

tioned, were thrown by its contents. + , 


faut obſerver que, ſi la lai Angloiſe n pas = 
en lieu dans le pais, et que celle des Frangois a __ = 
pris ſa place, Pe&ukque de Quebec eſt le ſeul auteur = 
de la cboſe: Que, fi quelques ſeigneurs ont 
approuve cet arrangement, que ct ui du got 
es bourgeois ni des habitants, qui ſe voyent 
e actuellement 
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des Fran gors Que la loi Angloiſe, gui. avoit 
Jubſte depuis le fiege, avoit mis tout le monde 


au meme niveau; et que tout le monde etox 


Cont ent.” 


_ Britiſh arms, had introduce 


Tranſlation of the foregoing French paſſage. 


« It muſt be obſerved, that the ſuppreſſion 
of the Engliſh law in the province by this 


act of parliament, to make way for the re- 


vival of the French law, is intirely owing to 


the biſhop of Quebeck : That, though it 


may be true that a few of the ſeigniors of 


the province have expreſſed an approbation 
of this new ſettlement of its laws and 
vernment, it is not at all ſuited to the Af 


of either the merchants and other inhabitants 


of the towns in the province, or the peaſants; 
all of whom now conceive themſelves to be 
reduced to the ſame uneaſy ſtate of ſervitude 
to the nobleſſe and the officers of government 
in which they were kept in the time of the 
French government :-----That the laws of 
England, which had been in force in the 
province ever fince the conqueſt of it by the 

. an equality of 
freedom and independency through all ranks 
of people in the province, and had thereby 
given general ſatisfaction to them all.“ 


From 
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From this and all the other preceding papers 
I think it is ſufficiently evident that the revival 
of the whole body of the French laws in civil 
matters in the province of Quebeck by the late 
act of parliament, is by no means agreeable to 
the bulk of the French, or Canadian, inhabitants 
of the province, any more than to the Engliſh 
ſettlers in it. And they are likewiſe but little 
leaſed (as I am informed) with that part of 
the ſaid act which has revived the compulſive 
obligation of the Roman-Catholicks to pay the 


prieſts their tythes and other antient dues. The 


reaſon of this diſſatisfaction is ſet forth in the 
following paper, which was publiſhed in the 
form of a letter in the Public Advertiſer of 
December 29, 1775. e 


On the diſſatisfaction of the Canadians 
at the re-eſtabliſhment of popery in 
Canada by the late Quebeck ac. 


December 9, 1775. 


1 may ſeem ſtrange, Mr. Printer, to many 

of your readers, that the re- eſtabliſnment of 
the popiſh religion in Canada, by giving the 
prieſts a legal right to their tythes, can have 
given the Roman-Catholicks in that province 
any diſguſt, as they are known to be ſtrongly 
attached to that religion: yet, that it has done 
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1 
fo in a very high degree, I am well aſſured hy 
ſome gentlemen of ſenſe and credit that ate 
lately arrived here from that country. Thi 
event does not indeed much ſurprize thoſe } 
perſons who were acquainted with the ſtate of 
that province before the paſſing of the Quebeck | 
bill; for they knew how amply the popiſh re- 
ligion was tolerated there before that time 
virtue of the capitulation, and the remarkable 
ſpirit of mildneſs and juſtice which then induced 
both the government of the province and the 
Engliſh and other proteſtant inhabitants of it, 
to obſerve and execute that ſacred article of the 
capitulation to its utmoſt extent; and they had 
been witneſſes of the great aſtoniſhment and 
ſatisfaction which this high degree of toleration 
had excited amongſt the Canadians; which 
indeed was ſo great, that the nobleſſe of the 
province did not venture in their petition of 
December, 1773, (which was made the foun- 
dation of the late Quebeck- act) to make any 
complaint upon this head; for the few perſons 
who ſigned that petition, (who, including a boy 
of 13 years of age, and ſome other very young 
perſons, amounted only to 65 perſons, in the di- 
ſtrict of Montreal) ſay nothing of a want of free- 
dom in the exerciſe of their religion, but com- 
plain only of the exclufion of Roman-Catholicks | 
from places of truſt and profit, which is an in- 
convenience of a quite different kind, and which 
even thoſe of the proteſtant diſſenters from the 
Church of England, who comply with the terms 

ot | 


EC, 


of the toleration act, are expoſed to here in 
England. But, to return to the toleration of 
the Roman-Catholick religion in Canada before 
the late Quebeck-act,.— I ſay, that it was fo 
compleat as to aſtoniſh the Canadians, and give 
them the fulleſt ſatisfaction. The churches and 
chapels of the province were all left entirely in 
their hands: their prieſts poſſeſſed the glebe 
lands and parſonage houſes: they wore their 
| habits on all occafions and in all places, and 
performed their religious exerciſes and ceremo- 
nies in their antient and accuſtomed manner, 
and even had their publick proceſſions of the 
hoſt through the ſtreets of Quebeck and Mon- 
treal, as often as they pleafed, and without the 
leaſt moleſtation or inſult, or even ridicule, from 
the proteſtants in the province. The proteſtants 
contented themſelves with borrowing of the 
Recollet monks at Quebeck, and of the Urſuline 
nuns at Montreal, by their leave and favour, 
the uſe of their reſpective chapels for one hour 
ina week, every Sunday morning, for the per- 
formance of divine ſervice, Such was the tole- 
ration of the Roman-Catholick religion before 
the late Quebeck- act. It could not be more 
compleat, and the Canadians were perfectly 
ſatisfied with it. Yet it was But a toleration ; 
the ſupport of the religion depended entirely on 
the free choice and will of the Canadians, and 
no legal proceſs could be uſed in the courts of 
juſtice, to compel them to pay the tythes, and 
other former taxes, for the maintenance of their 
prieſts. 
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prieſts, And this the Canadians well kney 
and were Pach pleaſed with, becauſe (they 
faid) it made their prieſts more condeſcending 
and affable in their behaviour to them, and 
, more diligent in the diſcharge of their duty. 
1 This being the caſe, I believe, Mr. Printer, it 
will no longer appear ſurpriſing to your readers, 
that the Canadians ſhould not be pleaſed with 
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„ that clauſe in the late act, which, without in- P 
5 creaſing the freedom of the exerciſe of their this 
3 religion (for that, in truth, could not be in-. hen! 
oh creaſed) has unneceſſarily and officiouſly revived } they 
. the compulſive obligation under which they had Wil ** 1 
„ formerly lain, to pay the prieſts their tythes, be 
h "4 but from which they had lived exempt and | Ad 
14 happy for the ſpace of fifteen years. I ſay, this Juſ 
On compulſive obligation to pay the tythes, has been laſt 
; revived neceſſarily and officiouſly, becauſe no the 
art of the above-mentioned petition of a few pro 

of the nobleſſe (though obtained, as I am cre- at | 

dibly informed, in the moſt clandeſtine manner, tha 

and by the utmoſt exertion of the biſhop's in- (cc 

fluence) requeſted the revival of it: and much de 

leſs was there the leaſt reaſon given to the govern: Lu 

ment to ſuppoſe that the reſt of the Canadians, | dit 

the merchants, tradeſmen, and yeomanry of the dic 

province; that is, in a word, the great body of * 

the Canadian PEOPLE, (whoſe wiſhes alone na 

ought to have been conſulted on this occaſion) in 

were in the leaſt deſirous of it. And in fact, on 

now that this obligation is revived, they are 1 

equally ſurpriſed and diſguſted at it. And, 1 10 


3 
preſume, the impartial part of your readers, 
Mr. Printer, when they read this plain and true 
tate of this matter, will no longer wonder at 
their being ſo. 


I am your humble ſervant, &c. 

P.S. I am told that the Canadians are at 
this time under dreadful alarms at the appre- 
henſion of the numerous ſuits for tythes which 
they expect their 2 will bring againſt them, 
as toon as any Courts of Civil Judicature ſhall 
be opened in the province. For by the late 
Act of Parliament, all the former Courts of 
Juſtice were aboliſhed on the iſt day of May 
laſt, and no others were erected in their ſtead ; 
the conſequence of which has been, that the 
province has continued in a ſtate of anarchy, 
at leaſt with reſpect to Civil Matters, ever ſince 
that fatal day, For the new Legiſlative Council, 
(conſiſting of Monſieur de Belleſtre, Monſieur 
de Contrecoeur, Monſieur La Corne de Saint 
Luc, and others,) to whom the delicate. and 
difficult buſineſs of erecting new Courts of u- 
dicature in the province, to ſupply.the place df 
the old ones, was entruſted by tlie late Act, 
have not yet exerciſed their Legiſlative Talents 
in the diſcharge of this important duty. I mean 
on the 15th of laſt October : ſo. that from the 
iſt of May till that day no. civil action of any 
kind could be brought in the province. It is 
ſuppoſed, however, that this ſtate of things can- 
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got laſt long; and that the Governour and his 
Legiflative Counſellors, will ſoon meet again | 
to conſult upon this very urgent buſineſs. And 
happy will it then be for the province, if they 
liſten more to the advice of Mr. Hey, the Chief 
Juſtice of it (who is a Man of real under. | 
ſtanding) than they did at their laſt meeting, 
when his ſuggeſtions in favour of the te- 
eſtabliſhment of the Commercial Laws of Eng. 
land and the Trial by Jury, (to be had at the 
option of the parties, with the confent and 
approbation of the Judge) were oppoſed by 
Monſieur La Cotne de Saint Luc, and the other 
new Roman Catholick Members of the Coun- 
cil, till their Meetings were broke up by the 
news of another invafion of the province, by 


| the troops of the United Colonies near Mont. 
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The Quebeck act aboliſhed all the courts of 
juſtice in the province on the firſt day of May, 
1775, by the following remarkable elauſe: 
&« Be it further enacted by the authority aforeſaid, 
that the ſaid proclamation, (of October, 1763) 
fo far as the ſame relates to the ſaid province of | 
—— On the commiſſion ou the authority * 
whereof the government of the ſaid province 15 at | 
preſent adminiſtered-;---and all and every the ordi- | 
nance and ordinances made by the Governour and | 
Council of Quebeck for the time being, Hy | 


"TW 5 

the civil government and adminiſtration of juſtice 

in the ſaid province ;—— and all commiſſions to 
judges and other officers thereof; — be, and the 
ſame are, hereby revoked, annulled, and made void, 

from and after the firſt day of May, one thouſand, 

ſeven hundred, and ſeventy-five.” And it did 

not eſtabliſh any other courts of juſtice in the 

province in the room of thoſe which it ſo abo- 

liſhed; but only recognized a power in the 

crown to eſtabliſh them. The clauſe by which 
| this power is recognized in the crown is as fol- 

tows. © And be it further enacted by the authority 
aforeſaid, That nothing herein contained ſhall 
extend, or be conſtrued to extend, to prevent or 
hinder his Majeſiy, his hetrs and ſucceſſors, by his 


Great-Britain, ' from erecting, conſtituting, or 
appointing, ſuch courts of criminal, civil, and 
eccleſiaſtical, juriſdidtion within and for the ſaid 
province of Yuebeck, and appointing, from time 
to time, the judges and officers thereof, as bis 
Majeſty, his heirs and ſucceſſors ſhall think ne- 
ceſſary and proper for the circumſtances of the 
ſaid province,” | I. © 
In purſuance of this clauſe it ſhould ſeem, 
that ſome inſtrument ought to have been pre- 
pared by his Majeſty's authority, and paſſed 
under the great ſeal of Great-Britain, as ſoon as 
poſſible after the paſſing of the Quebeck act, 
to erect other courts of juſtice in the province, 
which ſhould begin to fit and exerciſe their 

, U powers 
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or their letters patent under the great ſeal of 
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juſtice, which were to ceaſe and be aboliſhed 
on that day. But no ſuch inſtrument was 


on the ſaid firſt day of May, 1775, by the 
Quebeck a&,) and Monſieur Claude Panet, a 
French Roman-Catholick lawyer and notary 
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powers of judicature on the ſaid firſt day of 
May, 1775, in lieu of the former courts of 


prepared : inſomuch that, when the firſt day 
of May arrived, the province muſt have fallen 
into a ſtate of perfect anarchy by means of the 
firſt of the two foregoing clauſes of the Quebeck 
act, if Governour Carleton had not endeavoured 
to prevent it by appointing three magiſtrates, 
whom he called Conſervators of the Peace, for 
the diſtrict of Quebeck, and as many more for 
the diſtrict of Montreal. Thoſe appointed for 
the diſtrict of Quebeck were Mr. Adam Ma- 
bane and Mr. Thomas Dun, (who had been 
the judges of the court of Common-Pleas for 
that diſtrict before the ſuppreſſion of that court 


at Quebeck: and thoſe appointed for the 
diſtrict of Montreal were Captain John Fraſer 
and Mr. John Marteilhe, (who had been the 
judges of the court of Common-Pleas for that 
diſtrict before the ſuppreſſion of that court on 
the ſaid firſt day of May, 177 5, by the Quebeck 
act,) and Monſieur Rene Ovide Hertel de 
Rouville, a French Roman-Catholick gentle- 
man of Montreal, who had been a judge at 
Three Rivers in the time of the French go- 
vernment, | 


Soon 


1 ns 1 


Soon after the appointment of theſe conſer- 
vators of the peace, an accident happened at 
Montreal which gave occaſion to thoſe of that 
diſtrict to exerciſe their authority in a very re- 
markable manner. It was as follows. 


On the morning of the iſt of May, ſome ill- 
diſpoſed perſons (who remain to this hour un- 
diſcovered) had daubed over the king's buſt at 
Montreal with black, and hung a croſs at the end 
of it, which they indecently ornamented with a 
mitre and a ſtring of beads, and writ under it 
theſe opprobrious words, Voici le Pape du 
Canada, et le Sot des Anglicans ;” that is, 
© This is the Pope of Canada and the Fool of 
* England,” | | | 


This act was undoubtedly ſeditious, and de- 
ſerving of puniſhment ; but it was not, and I 
preſume few Engliſhmen will think it ought to 
have been, a capital crime, However, it ſeems 
that Monſieur de Belleſtre, a French gentleman 
in the province of Quebeck, and one of the 
new Roman-Catholick members of the legiſla- 
tive council eſtabliſhed in it, was of a different 
opinion ; for as the people were gathered to- 

gether on the next day to hear a proclamation 
made of a reward for the diſcovery of the per- 
ſons who had committed this offence (which 
reward was no leſs than one hundred guineas, 
which the Engliſh inhabitants of Montreal had 
immediately ſubſcribed at a general meeting, 
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Belleſtre, replied to him in theſe words, © On 


ſtruck him in the face, and pulled him by the 
in the face, which knocked him down. The 


| — N. 
I 


and which was proclaimed by beat of drum at 
the head of the grenadiers of the 26th regiment 
this very loyal French gentleman ſaid, that he 
* would give 1001. out of his own pocket to 
* find out the perſons who had done this, and 
© ſee them ſeverely puniſhed and ſent out of 
© the province ; for that they deſerved to be 
© hanged, and, if they were in France, would 
e 1D. 


Upon hearing this ſevere opinion, a young 
Engliſh merchant, of the name of Franks, who 
is ſettled at Montreal, and who at that time 
happened to be ſtanding near Monſieur de 


* ne pend pas pour fi peu de choſes en Angle- 
« terre; that is, In England men are not 
* hanged for ſuch ſmall offences; which 
words he repeated twice or three times. This 
provoked Monſieur de Belleſtre to ſuch a degree, 
that, after giving the young man much oppro- 
brious language, he at laſt proceeded to blows, 


noſe ; upon which the other gave him a blow 


next day, May the 3d, upon a complaint of 
Monſieur de Belleſtre to the ſaid conſervators of 
the peace for the diſtrict of Montreal, not of 
the blow he had received from Franks (for to 
this he was conſcious he had given occaſion by 
ſtriking him firſt) but of the words pronounced 
by the latter, to wit,“ that in England people 

«© were 


i 


| WW 1 

were not hanged for ſuch ſmall offences; 
theſe conſervators iſſued the warrant here- under 
following for committing young Franks to 

priſon : andzhe was accordingly carried thither 
by a party of ſoldiers with bayonets fixed; and 
10,0001, bail, that was offered to procure his 
liberty, and be ſecurity for his appearance to 
take his trial for this offence, was refuſed. And 
there he continued for a week; at the end of 
which time the fame conſervators of the peace 
(by the direction, as it is ſuppoſed, of Governour 
Carleton) ordered him to be diſcharged without 


any bail at all. The warrant of commitment 
was as follows: 


« Diſtrict de Montreal. 


« Par Jean Fraſer, Jean Marteilhe, et Rene 
* Ovide Hertel de Rouville, ecuyers, juges et 


e conſervateurs de la paix dans la diſtrict de 
“ Montreal, 


e Frangois Marie Picote de Belleſtre, ecuyer, 

* ayant fait ſerment ſur les Saints Evangiles, 
que, mardi le deuxieme May courant, s ẽtant 
* arrete pour entendre la publication d'un ban 
a Toccaſion des miſerables qui avoient inſultè 
e buſtede fa Majeſte, il auroit dit hautement, 
* quils meriteroint d'etre pendus; à qui le 
nomme Saliſbury Franks auroit repondu avec 

** aigreur, © que Von ne pendoit point pour ſi 
peu de choſes, et que cela ne valoit point la 
1 peine; 


cc 


( 58 1 


“% peine; ce quil avoit diftcrentes fois, publi 
6 — et a haute voix re-itere : 


* Nous. ayant égard à la ditte plainte, et con- 

* fiderant combien tout bon citoyen doit en- 
„ viſager avec horreur un acte auſſi atroce, e 
* que, par conſequence, touts les propos qui tendent 
a dire que c' gſt peu de choſes , dos vent tre reputts 


& criminels ; 
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* Pour ces cauſes nous vous authoriſons et 
4e nous vous ordonnons de conduire Saliſbury 
&« Franks dans la priſon de cette ville, po 
« tre detenu juſqu'a ce qu'il en ſoit pour 
*« charge par la loi, Et pour cela ce warrant 
« your fervira de decharge. | 


FTT 


«© Donne a Montreal ſous nos ſceaux et 
, ſeings le troifieme jour de May, 1775. 
1 | « Scigned, 

1 . Joun Vas, 
A - | ” 3 MARTEILHE, 
* ERTEL DE ROUvILLE. 


1 Aux bailiffs de Montreal.” 


% ; | The — to the jailor to receive and de 
. tain him, was as follows: 


ce You 


Cl wn 


ec You are hereby ordered to receive the 
« within mentioned priſoner, and keep him 
« jn cuſtody, till by law diſcharged. | 


*-F F. with the initial letters of judge 
e Fraſer's name. bs 


« To Mr. Mackay, gaol-keeper.” 


The Engliſh of the above warrant of com- 
mitment is as follows : 0 


ee Diſtrict of Montreal. i 


<« By John Fraſer, John Marteilhe, and Rene 
“ Ovide Hertel de Rouville, efquires, judges 
* and conſervators of the peace in the diſtrict 


« of Montreal. a 


% Whereas Francis Mary Pieòté de Belleſtre, 
* eſquire, has made oath on the Holy Goſpels, 
e that, on Tueſday the ſecond day of this pre- 
e ſent month of May, as he was ſtanding ſtill 
in the ſtreet to hear a proclamation publiſhed, 
concerning thoſe wretches' who had inſulted 
his Majeſty's buſt, he had openly declared 
chat he thought they deſerved to be hanged: 
* And that thereupon one Saliſbury Franks 
had anſwered with ſharpneſs, © that it was 
not uſual to hang people for ſuch ſmall of- 
* fences, and that it was not worth while to 
do ſo;” and that he had repeated: theſe 
* words ſeveral times, and with a loud 


voice: < 
cc , 
„ 


16e 


e We, having regard to the ſaid complaint, 
and conſidering that every good ſubject 
ought to look upon the ſaid inſult to his 
Majeſty's Buſt as an act of the moſt atrocious 
nature, and as deſerving of the utmoſt ab- 
horrence; and that therefore all declara. 
tions made in converſation that tend to 


affirm it to be a ſmall offence, ought to be 
eſteemed criminal; 


« Do, for theſe reaſons, authorize and com- 

mand you to convey the ſaid Saliſbury Franks 

to the priſon' of this town, to be there de- 

tained until he ſhall be thence diſcharged 

according to law. And for fo doing, this 
* warrant ſhall be your juſtification. 


« Given at Montreal, under our hands 
e and ſeals on the third day of May, 
cc 177 5. 


Signed, 


« JoHN FRASER, 
e Joun MARTEILHE, 
«< HERTEL DE ROUvILLE. 


The warrant for his diſcharge, on the gth 
day of the ſame month by the ſame magi- 
ſtrates, was as follows: * 


<« Diſtrict 


[ 16 1 HEE 
: Diſtrict of Montreal. 


« By John Fraſer, John Marteilhe, and Rene 
ir Ovide Hertel, eſquires and conſervators of 
« the peace in the {aid diſtrict in the Gamers 
« of Quebec. | 


Jo the keeper of the jail in Montreal. 


** Whereas David Saliſbury F ranks is now 
* in your cuſtody, in 8 of our warrant 
** duly ſealed and ſigned; theſe are now ta 
command you to forbear detaining any longer 

* the ſaid David Saliſbury Franks, but to 1 Ml 
him to go at large wherever he pleaſes, and 
e that without fees. And for ſo —_ this , 
** will be your ſufficient warrant. 


© Given under our hands and ſeals at Mont- 
real the gth of May, 1775. 


* 
* 


* Signed, 


© JOHN FRASER, 
e MARTEILHE, 
e HERTEL DE ROUVILLE. « 


The reader will make his own reflections 
on the ſtyle of the above warrant of commit- 
ment, and the ſpirit of the new government of 
that unhappy province that appears in it. 
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The occaſion of iſſuing this warrant is re- 
lated more minutely in the following narra- 
tive of the whole tranſaction, which was writ- 
ten by the poor young man himſelf who was 
the ſubject Of it, during the time of his con- 
finement. It is writ with ſuch an air of truth 
and modeſty, and with ſuch ſtrong profeſſions 
of loyalty to his Majeſty, as cannot fail to in- 
creaſe that indignation in the breaſts of all the 
readers of it, which they, doubtleſs, muſt haye 
felt at the relation of the unworthy treatment 
he has met with, and the peruſal of that 


ſtrange, arbitrary, warrant, by ag he was 
impriſoned. 


1 
| 
\ 
] 
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A NannATIVE of the quarrel that 
happened on the ſecond day of ed | 
May, 177 5» at Montreal, in hs 
vince of Quebeck, between Mo 

De Belleſtre, a French — 
of that province, and Mr. David 
Saliſbury Franks, a young Engliſh 

2 or feet rg of the fame. 
place, and which was the occaſion 
of the impriſonment of the latter 
by Captain John Fraſer, Mr Mr. John . 
Marteilhe, and Monſieur Rene Oride | 

Hertel de Rouville, conſervators of 
the peace for the na of Mont- 
real. Written- by Mr. Pranks him- 
ſelf r med confinement, 55 


HeRtas my. affair with chil Bellere 

(for which I am confined in the priſon 

of this city) is not perfectly known to the 
publick, I take this method of ſhewing' to 
every impartial perſon a true fate of it from 
the beginning. ry | 


On the 2d of May ee Aaniditg with Mr. 8 
Kay, Mr. Montigny, "Mr. Rouſſeau, and ſeveral - 
others at the corner of the Seminary Garden, 
| * 'S oppoſite 


oppolite _ to Mr. Kay 8 wile We were all 
waiting to hear the publication of a reward 
offered to find out the perpetrators of that in- 
ſult offered to the Marble Buſt of his Majeſty 
laſt zoth of April. The drums and cryer 
were juſt coming up, and our diſcourſe turned, 
as was natural, on that ſubject, We all con- 
demned it as an atrocious action that deſerved 
a very heavy puniſhment. I aſked, what 
could be done to the perſon who commited 
the action, if he was found out. Our 
nions differed upon this point: and juſt a 
this inſtant Monſieur De Belleſtre intruded in- 
to our company, and faid, in a very haughty 
tone to me by. way of anſwer to this queſtion, 
*© Il ſeroit pendu; that is, that he would 
* be hanged.” I turned about, and replied 
very coolly, © that I thought that by the law 
* it was not death.” Monſieur De Belleſtre 
then faid, © that I ſpoke like 'a fool and a 
* babillard, or idle prater. I told him, that 
I was not uſed to ſuch language; and, to avoid 
hearing any more of this kind, I ſtepped A 
little from him. He then came up to me 
again, and very imperiouſly aſked me, what A 
knew about the matter, and. gave me 3 
pretty roughly on the arm. I told him I did 
not o. . ſuch uſage. He then called 
me by ſome other bad name in French, which 
I do not remember; and, upon my returning 
it, he called me Jean Foutre. 1 gave him 
back the Jean Foutre ; u upon which he took 1 
5 7 
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by the noſe, and twiſted it. This a ſecond: 
allault, and of fo violent a kind, that in return 
I caught hold of him by the coat, and he at 
the — time caught hold of me by the hair. 
dealt him a few. ſtrokes on the face, and 
he at the ſame time gave me ſome 3 $ 
and one (which, I think, was with the butt 

end of his ſtick) over the eye. Mr. Montigny, 

to the beſt of my knowledge, cried out at 
fiſt, “ Laiſſez- les battre; (that is, © let them 

« fight it out.) But finding, I had the ad- 
vantage, he took me off from Monſieur De 
Belleſtre by the hair. Mr. De Belleſtre then 
again made up to me to ſtrike me with his 
ſtick, but was prevented by the Gentlemen near 
us. I then went away, after taking the by- 

ſtanders to witneſs, that he not only abuſed 
and aſſaulted me in the publick ſtreet, but alio 
called me, fautu coquin, twice or thrice, for 


+ 7 £ 
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the afternoon of the fame day I waited on Mr. 
Marteilhe, and opened the affair to him. He 
told me to fit down, and write out my depo- 5 


A. 


me, he would not adminiſter the oath to me, 
but bid me call upon him in the morning of 
the enſuing day. Upon this I went over to 
Mr. Fraſer's houſe to make my depoſition be- 
fore him; but he was gone into the country, 
And on this day (the 4th of May, the day 

next after that on a which this quarrel happened) 
; I called 


= Q wat ©" Re fl. M 5 


which 1 told him, I would proſecute him. In 


fition ; and when I had done fo, and read it 
to him: (being in ſubſtance as above) he told 


— 
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I. called again on Mr. Marteilhe, who told me 
to go over to Mr. Frafer's, as he and Monſieur 
De Rouville were then together. I accordingly 
went thither, and, after having waited there 
ſome time, I was admitted to Mr. Rouville and 
Mr. Fraſer. Mr. Frafer aſked me if I had any 
buſineſs with him: upon which I preſented to 
him my intended depofition ready drawn up. 
He tool. it, and read it over, and then ſked 
me very angrily, © if T was the perſon who 
© had treated Monficur De Belleftre in fo fean- 
“ dalous a manner,” I told him, © yes; and 
* that ſuch abuſe as I had then received from 
* Mr. De Belleſtre T could not bear from any 
man on earth but my prince, or his repre- 
** ſentative; and that my education and rank 
in life, though not high; were yet above 
% ſuch treatment.“ He faid J had no buſineſs 
to enter into altercation upon the ſubject, 1 
anſwered, © that I had not done ſo, and that 
*©.F had not intruded upon Monfiear De Bel. 
< leftre,' but that he had come into the com- 
„ -pany with which I was converſing; and that 
© I had rather avoided than ſought to diſpute 
with him on the ſabje&, And then I de- 
<* fired Mr. Fraſer to take my depoſition; that 
<* might ſend it to my father at Quebeck for 
« Rim to ſhew it to his Excellency Governbur 
Carleton, to whom I had the honour to be 
„known, hoping that his Excellency would 
© be convinced by it that I was far from be- 
ing a diſturber of the peace; or diſaffected 
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« to Government. And I. added, that I was 
« of too little conſequence to create any dif- 
« turbance, but that what little power I had 
« ſhould be always exerted in ſuppert of his 
« Majeſty's authority ; for that my heart was 
« truly loyal and upright z and 1 was ſo far 
« from approving what was done on the 3ath. 
« of April to the King's Buſt, that I deteſted 
« the action, and would freely contribute my 
t ſhare of the reward offered by the merchants 
eto find out the authors of it.” Mr. Fraſer 
then deſired me to call again in the afternoon; 
which I accordingly did, and waited. there 
about an hour and a half without being ad- 
mitted to ſee him. At laſt; having ſome buſi- 
neſsat home which I wanted to do, and think- 
ing J might go about it, I reſolved to go home 
for a ſhort time, and told the bailiff in writing 
that I would be back again preſently, 


I had gone but a few ſteps from Mr. Fra-. 
ſer's door when I met Mr. Marteilhe, who was 
going thither. He aſked me where I was go- 
ing? and at the fame time two bailiffs called 
out to me to come back immediately. I ac- 
cordingly returned, and was ſhewn into a room, 
where Mr. Rouville, Mr. Fraſer and Mr. Mar- 
teilhe were aſſembled; who, after telling me 
that I had behaved very ill, read the warrant 
of commitment, of which the publick has ſeen 
copies (the charge in which is very falſe) and 
told me I was a priſaner. I faid, that it 
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that it would greatly injure my little affairs; 


te that I had no clerk, and nobody but my 
&« ſiſter to take care of my houſe and buſineſs, 
de and that ſhe was defenceleſs, and liable to 
be impoſed upon: And I concluded with 
N. ee to find bail to any amount.“ This 


* - 


c 


offer they peremptorily refuſed, and gave me 
in charge to two bailiffs, and a file of ſoldiers, 
who conducted me here (to the publick priſon 


of Montreal) about four o'clock, like the 


moſt ignominious offender. I begged the Judges 


to ſend off the ſoldiers, and not make me a 


ag g to the world, and I gave. my word 
at I would go quietly to jail with the bailiffs: 


But this requeſt they likewiſe thought fit to 
refuſe. When I was got to the priſon, I wrote 


a few notes to ſome of the gentlemen of my ac- 
2 in the town (of Montreal) to acquaint 
em with what had befallen me; whereupon 


they went to. the Judges, and offered bail for 
me to the amount of ſome thouſands of PR 4 


But it was again refuſed. 


+ * 
hot 


Meſſieurs Rouville, Marteilhe | and Fut 
would not take my depoſition concerning this 
affair, though I applied to them before Mr. de 


Belleſtre: Yet they afterwards took his depo- 


ſition, and. committed me to priſon | in conſe- 


& was very hard that 1 ſhould be FR to jail | 
for differing in opinion from another wan; 


This 
. LJ 


ſu 


= 


F S8 * . A 8 8 


on 
or 
+ 


er 


This is a true Fg: of his: affair 3 SPY as 


ſuch, I ſubmit it to the Pits of the Aare 


tial publick. 


| Davin SALISBURY, Frans. 2 


From Montreal Jail, May 4, 1775. S N 


P. b. Since 1 wrote the above, his Excel- 
lency Governour Carleton has ordered me to be 


ſet at Liberty, without paying the jail fees, by 


an Expreſs from Quebeck to Captain Fraſer. 
This was done on Tueſday the gth of May, 
at half an hour after four O clock in the af. 
ternoon, 


| The only kind of Judicial abe that ſcems | 
to have 8 eſtabliſhed in the province of Que- | 


beck from the firſt day of May . 1775 (When, 


by the above-mentioned clauſe in the Quebeck- 
act, all the courts of juſtice and commiſſions 
in the province were aboliſhed, without an eſta- 
bliſhment of any others in their room, ) to the 
ninth of the following month of June, was 
that of the aforeſaid 'conſervators of the peace, 
On the faid ninth of June Governour Carleton 
[ſued the following proclamation for eſtabliſh» 
Jag martial 2 throughout the Rien 


Pri. #2 


By His Excellency Guy cat 


Captain- general and Governour in 
Chi 


ief, in and over the province of 60 
Quebeck, and the territories depend- 0 
ing thereon in America, Vice-admi- f 
ral of the ſame, and Major-general 8 
of his Majeſty's forces, commanding 6 
the Northern diſtrict, &c. &c. &c, 5 
| | $4; ec 
aA PROCLAMATION. | ec 
15 1 a rebellion prevails in many a 
cc of his Majeſty's colonies in America, 4 
1 « and particularly in ſome of the neighbouring 5 
1 * ones; and whereas many of the aforeſaid - 
£m © rebels have with an armed force made in- 8 
<* curſions of late into this province, attacking , 
tt and carrying away from thence a party of : 
e his Majeſty's troops, together with a parcel c 
cc - 


of ſtores and a veſſel belonging to his Ma- 
jeſty, and are at preſent actually invading 
this province with arms in a traiterous and 
« hoſtile manner, to the great terror of his 
« Majeſty's ſubjects, and in open defiance of 
* his laws and government, falſely and ma- 

liciouſly giving out, by themſelves and their 
« abettors, that the motives for ſo doing are 
* to prevent the inhabitants of this Pr 

. e 


_ $ 1 
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LF TJ 
te from being taxed and oppreſſed by govern- 
« ment, together with divers other falſe and 
« ſeditious reports, tending to enflame the 
« minds of the people and alienate them from 
ce his Majeſty: To the end therefore that fo 
« treaſonable an invaſion may be ſoon defeated, 
« that all ſuch traitors with their ſaid abettors 
© may be ſpeedily brought to juſtice, and the 
« publick pagce and tranquillity of this province 
« again reſtored, which the ordinary courſe of 
te the civil law is at preſent unable to effect, 
e have thought fit to iflue this proclamation, 
« hereby declaring that, until the aforeſaid good 
© purpoſe can be attained, I ſhall, in virtue of 
« the powers and authority to-me given by his 
« Majeſty, execute Martial Law, and cauſe 
© the ſame to be executed throughout this 
« province: and to that end I ſhall order the 
© militia within the ſame to be forthwith raiſed. 
<« But, as a ſufficient number of commiſſions to 
« the ſeveral officers thereof cannot be imme- 
« diately made out, I ſhall in the mean time 
< direct all thoſe having any militia commiſſions 
* from the Hon, Thomas Gage, the Hon, 
James Murray, Ralph Burton, and Frederick 
* Haldimand, Eſquires, heretofore his Majeſty's 
% governours in this province, or either of them, 
<« to obey the ſame, and execute the powers 


© therein mentioned; until they ſhall receive 


orders from me to the contrary; and I do 
* accordingly in his Majeſty's name hereby 
© require and command all his ſubjects in this 

5 LS: 7 
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province, and others whom it may co 
on pain of diſobedience, to be aiding 
aſſiſting to ſuch commiſſioned officers, and 
others who are or may be commiſſioned 


me, in the execution of their ſaid com- 
' miſſions for his Majeſty's ſervice, 


* 


« Given under my hand and ſeal of arms at 

« Montreal, this ninth day of June, one 

, thouſand ſeven hundred and ſeventy: 

five, in the fifteenth year of the reign 

of our Sovereign Lord GEORGE * 
Third, by the Grace of GOD, 

Great-Blitan, France, and bend 

King, defender of the faith, and ſo 


forth. 
GUY. CARLETON. 


By his Excellency's s command, 
H. T. CRAMAHE. 


60 ſave che KING: * 


It muſt be obſerved that at the time of mung 
this proclamation, and through all the remain- 
ing part of the laſt ſummer, down to the begin- 
ning of November, when the provincial army 
under General Montgomery took fort Saint 
John's, the towns of Quebeck and Montreal, 
(which are the places in which the courts of 
juſtice in that province had uſually ſat to ad- 
miniſter juſtice,) were in the peaceable poſſeſſion 
of his n s officers of government; fo that 

Juſtice 


4 173 1 | 


juſtice might have been adminiſtered in them, 
and offenders of every kind brought to condign 
uniſhment, according to the laws of the pro- 
vince eſtabliſned by the late act of parliament, 
as eaſily and regularly as if no diſtufbances had! 
prevailed in the adjoining provinces; and con- 
ſequently there ſeemed to be no pretence for 
eſtabliſhing Martial Law there. For, if that 
law can ever be legally eſtabliſhed under the 
Engliſh government, (which ſeems doubtful) 
it is only when there is an-invaſion or rebellion 
in the kingdom, or province, in which it is to be 
eſtabliſhed, that has riſen to ſuch a height as 
to make it impoſſible for the king's judges to 
fit in the ordinary courts, and adminiſter juſtice 
according to the laws of the land. This will 
appear more plainly. from the following reflec» 
tions upon Martial Law, which were publiſhed 
in the form of a letter to the. printer of the 
Public Advertiſer in the month of September, 
1775, ſoon after the receipt of the aſtoniſhing 
news that Martial Law had been eſtabliſhed in 
the province of Quebeck. -- + ESA 


N. B. It may further be obſerved, that the fore · 
going proclamation (in caſe it had been legal to iſſue 
it at all) ought to have been publiſhed under the 
public ſeal of the province, of which the governour 
(by a clauſe in his commiſſion of governour) is the 
keeper. The inhabitants of the province are not 
bound to take notice of proclamations under the 
governour's private ſeal of arms. The king's pro- 
clamations in Great-Britain are always under the 
great ſeal of Great- Britain. | _ 
Reflections 


5 . 0 -- 4 0 ee "7 


1 
-” 


(41 


| Reflections on MaRTIAL Law, 


In a Letter to the Printer of the Public Adver- 
tiſer, publiſhed on the 6th, the 8th, and the 
11th days of September, 1775. 


Mr. PRINTER, | , Aug. 30, 177%, 


T TPON the arrival of the late proclamations 
made by General Gage at Boſton, and 
General Carleton at Quebeck, for eſtabliſhing 
martial law in their reſpeCtive provinces, I have 
obſerved many people expreſs a good deal of 
furprize at hearing of ſo extraordinary a ſpecies 
of law, that ſeems by its name to differ fo effen- 
' tially from all the known branches of law that 
are allowed in the Britiſh dominions, It ſeems, 
fay they, to be neither common law, nor ſtatute 
law, nor civil law : What law then is it? and 
in what caſes can it be eſtabliſhed ? and by 
what authority? Can the King eſtabliſh it by 
his ſingle authority without the concurrence of 
parliament? and if he can, can he do it in all 
caſes, or only in certain caſes marked out by the 
law ? and if only in certain caſes, what are thoſe 
Caſes? and if the King can eſtabliſh it in Eng- 
land in certain proper caſes, without the con- 
currence of parliament, can his governours of 
his American provinces do the fame in their 
reſpective governments without the concurrence 


Fam 
of the councils and aſſemblies of thoſe pro 
vinces, or, at leaſt, of the councils only? 


Theſe, Mr. Printer, ſeem to be reaſonable- 
queſtions, and have excited in me the fame 
defire of knowing the proper anſwers to them, 
as I have obſerved the generality of people, who 
reflect at all upon publick meaſures, to be poſ- 
ſeſſed with: and, in order to ſatisfy my curi- 
oſity upon this head, I have looked a little into 
our books of law and hiſtory to ſee what they 
ſay about it. Now the reſult of what I have 
met with in them upon this ſubject is as follows: 


In the firſt place it ſeems clear that martial 
law, when it is eſtabliſhed, relates only to the 
army and navy, and the perſons who join wien 
the ſoldiers, and follow the: camp : for, in the 
year 1626, the ſecond year of the reign; of 
King Charles I. when that king had injudiciouſly 
entered into a war with the crown of Spain, and 
ſome of the troops, which he had employed in 
that war in an unſucceſsful expedition againſt 
Cadiz, had returned t6 England, it appears hy 
Ruſhworth's Collections, vol. 1. page 419, 
ee that the companies of ſoldiers [who had ſo 
returned from Cadiz] were ſcattered here and 
there in the bowels of the kingdom, and 
governed by martial law. The King gave 
* commiſſions to the lords lieutenants and their 
< deputies, in caſe of felonies, robberies, mur- 

= e L ders, 
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by mariners, ſoldiers, or other diſorderly 
perſons joining with them, to proceed, ac- 
cording: to certain inſtructions, to the trial, 


« by thoſe commiſſions. 


This as of granting commiſſions to 


execute martial law, though it was confined to 
the puniſhment of offences committed by ma- 
riners, ſoldiers, and diſorderly perſons joining 


with them, was afterwards expretsly condemned 


as illegal by the famous act of parliament, com- 
monly called the Petition of Right, in the year 
1628, notwithſtanding the King had been at 
war with Spain at the time of” iſſuing theſe 
commiſſions; : becauſe, as there was. no enemy 
in the kingdom, the ordinary courſe of juſtice 
was not interrupted, but the courts of juſtice 
fat as freely to adminiſter juſtice as they had 
uſed to do before the war againſt Spain had been 
declared; and conſequently it was poſſible to 
try and puniſh thoſe mariners, ſoldiers and 
others, for the ſaid felonies, robberies and mur- 
ders, and other offences, according to the 
known laws and ſtatutes of the realm, without 
having recourſe to a more ſummary and arbi- 
trary mode of trial. The clauſe of the petition 
1 right relating to this ſubject is as follows: 


* « And 


% ders, outrages, or miſdemeanours, committed 


Judgement, and execution of ſuch offenders 
< as in time of war. And ſome were executed 


I 

« And whereas of late 1 companies of 
ſoldiers and mariners have been diſperſed into 
divers counties of the realm, and the inhabi- 
tants, againſt their wills, have been compelled 0 
to receive them into their houſes, and there 

to ſuffer them to ſojourn, againſt the laws 

and cuſtoms of this realm, and to the great 

grievance and vexation of the cen 


« And whereas allo by authority of parlia- 
ment, in the 25th year of the reign of King 
Edward the Third, it is declared and enacted, 
That no man ſhall be fore judged of life or 
limb againſt the form of the great charter and 
the law of the land: and by the ſaid great 
charter and other the laws and ſtatutes of this 
your realm, no man ought to be adjudged to 
death but by the laws eſtabliſhed in this your 
realm, either by the cuſtoms of the ſame 
realm or by acts of parliament : And whereas 
no offender of what kind ſoever is exempted 
from the proceedings to be uſed, and puniſh- 
ments to be inflicted, by the laws and ſtatutes 
of this your realm: Y 


25 Nevertheleſs, of late, Mods commiſſions 
under your Majeſty's great ſeal have iſlucd 
forth, by which certain perſons have been 
aſſigned and appointed commiſſioners, with 
power and authority to proceed within the 
* land according to the juſtice of martial law 
0 againſt ſuch ſoldiers and mariners, or other 
5 5e diſſolute 
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that the ſaid offenders were puniſhable on 
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diſſolute perſons joining with them, asſhould 
commit any murder, robbery, felony, mu- 
tiny, or other outrage or miſdemeanor what. 
ſoever ; and by ſuch ſummary courſe and 
order as is agreeable to martial law, and iz 
uſed in armies in time of war, to proceed to 
the trial and condemnation of ſuch offenders, 
and them to cauſe to be executed and put to 
death according to the law martial: 


<« By pretext whereof ſome of your Majeſty's 
ſubjects have been by ſome of the ſaid com: 


had deſerved death, by the ſame. laws and 
ſtatutes alſo they might, and by no other 
ought to have been adjudged and executed: 


« And alſo ſundry grievous: offenders, by 
colour thereof claiming an exemption, have 
eſcaped the puniſhment due to them by the 
laws and ſtatutes of this your realm; by rea- 
ſon that divers of your officers and miniſters 
of juſtice have unjuſtly refuſed; or forborn, 
to proceed againſt ſuch offenders according 
to the ſame laws and ſtatutes, upon pretence 


by martial law, and by authority of fuch 
commiſſions as are aforeſaid ; which com- 
miſſions, and all others of like nature, are 
wholly and directly contrary to the ſaid laws 
and ſtatutes of this your realm ; HY + 

| | | They 


miſſioners put to death, when and where, 
if by the laws and ſtatutes of the land th 
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ce They do therefore humbly pray your moſt 
« Excellent Majeſty, pr ts 


e That your Majeſty will be pleaſed to re- 


move the ſaid ſoldiers and mariners, and that 
cc your people may not be fo burthened in time 
« to come; and that the for eſaid commiſſions 
« for proceeding by martial Jaw may be revoked 
« and annulled ; and that hereafter no. com- 
% miſſions of like nature may iſſue forth to any 
« perſon or perſons whatſoever, to be executed 
te as aforeſaid, leſt by colour of them any of 
« your Majeſty's ſubjects be deſtroyed. or put to 
death, contrary to the laws and franchiſes of 
„ the had = i 


Theſe are the words of this moſt excellent ſtatute, 
which is ſaid to have been penned by the famous 
dir Edward Coke, and is without all compariſon, 
the moſt important and beneficial ſtatute to public 


liberty of all the laws now in being, and there- 


fore ought to be moſt diligently read and ſtudied, 
and conſtantly. kept in remembrance, by every 
lover of the Engliſh conſtitution. And by 


theſe words it is clear beyond a doubt, that 


commiſſions to execute martial law, (even with 
reſpec, to mariners, ſoldiers, and other diſſo- 


lute perſons who join with them) are illegal 


. . — 2 . 
in time of wat, as well as in time of peace, 


unleſs the war be at home in the heart of the 


kingdom, and the ſuccels and power of the 
enemy be ſo great, that the courts of juſtice 


cannot ſit to adminiſter juſtice upon the offend- 
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ing ſoldiers and mariners according to the known 
laws and ſtatutes of the realm: nor is it clear 
that this caſe is excepted from the general pro- 
hibition of the exerciſe of martial law contained 
in this noble ſtatute. But, as the main ground 
of this probibition (which is the practi- 
cability of trying and puniſhing ſuch offen- 


ders according to the known laws and ſtatutes 


of the realm) does not extend to that caſe, it 
ſeems reaſonable to ſuppoſe that the prohibition 
itſelf was not meant to extend to it. But in all 
caſes ſhort of that caſe of general confuſion 
and extreme neceſſity, it is clear that che exer. 
ciſe of martial law is illegal. 


That it was only in this extraedioary cal of 
general confuſion, and an impoſſibility of pro- 
ceeding by the uſual methods of the law in the 
King's courts of juſtice, that martial law could 
jegally be exerciſed, (even before the paſſing of 
the petition of right) was admitted by Serjeant 
Aſhley himſelf, the King's ſerjeant, in the de- 
bates upon that petition, in a famous ſpeech at 
a conference between the two houſes of parlia- 
ment, in which he endeavoured to juſtify the 
late impriſonments by, the E order of the 
King in council, without a igning a cauſe, and 


advanced that dangerous doctrine, of the exiſt- 
ence of a ſpecies of law which he called the 
Law of the State, or ſtate neceſſity, that pro- 
ceeded not by the law of the land, but according 


to natural equity; a doctrine that ak 
: 0 


N 


ſo very miſchievous and unconſtitutional to the 
Houſe of Lords, that, upon the motion of the 
Earl of Warwick, he was ordered into cuſtody: 
for advancing it. Yet in this very raphy! he 
ſpeaks thus concerning marr: law : It 1 * 
60 The martial uw Nie, 6 the! not 
« to be exerciſed in times of peace, When 
recourſe may be had to the King's courts) 
« yet in time of invaſion, or other times of 
« hoſtility, hen an army royal is in the field, 
and offences are committed which require 
e ſpeedy reſolution, and cannot expect the ſo- 
« lemnities of legal trials, then ſuch impriſon- 
« ment, execution, or other juſtice done by 
the law martial, is Warrantable, and is jus 
* gentium, which ever ferves fora ſupply in 
defect of the common law, when bee 
proceedings cannot be Had.“ See the Par 
liamentary wy, vol. vill. p. w—_ a9 huts 


£43 
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This ſeems to be a rational account of * the 
caſes in which the exerciſe of martial law was 
legal, by a, perſon who. certainly was not dis- 
voted to curtail the prerogative of the crown 
upon that ſubject, any more than upon the power 
ot impriſoning men without aſſigning a cauſe, 
We may therefore ſafely conclude, that if the 
exerciſe of martial law is ever legal, (which may 
perhaps be doubted ſince the a ove-mentioned 
ltrong and =_ pr chibition of it by the , 
© 


of right) it is only in that caſe of s Meme ne. 
ceſſity, deſcribed by Serjeant Aſhley, when re. 
courſe cannot be had to the King's courts, 


It is alſo evident * theſe authorities, that 
the Martial Law, in the caſes in which it may 
tegally be exerciſed, relates only to mariners 

and ſoldiers, and thoſe perſons who join themſelves 
to them, and not to the inhabitants of the king- 
dom at large, who are quiet at their hor 
and have no connection with the army. lt is, 
in fhort, a ſummary kind of criminal law 
adapted to the government of an army. 


Nor does it ſeem, according to theſe autho- 
rities, to include in it any right of levying an 
army, or preſſing men into the ſervice, but 
only of governing it, <hen, leuied, by a ſpeedy 
and diſcretionary puniſhment of the crimes, | 
which the foldiers, who ſhall engage in it, may 
commit. 


In that. caſe of a TERED} confuſion occa- 
fioned by the invaſion of the kingdom by an 
enemy, and a conſequent impoſſibility to have 
recourſe to the King's ordinary courts of Juſtice, 
for the puniſhment of offences committed by 
the ſoldiers, in which alone the exerciſe of 
martial law is legal, I conceive it may be 
eſtabliſhed by the”? King alone, without the 
concurrence of his Parliament. But in England, 
the exerciſe of this prerogative of the crown 

is 
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8 rendered totally unneceſſary by the annual 
renewal of the Mutiny Act, which preſcribes 
and eſtabliſhes a particular Code of military 
regulations for the good government of the 


army, by the joint authority of King and 


Parliament, and thereby takes away all pre- 
tence or occaſion for eſtabliſhing any other 
ſpecies of martial law. e 


The illegality of eſtabliſning martial law, 
for the government of the army in time of 
peace, any otherwiſe than by Act of Patlia- 
ment, is recognized and recited in the pre- 
amble to the annual Mutiny-Acts, which runs 
in theſe words: | 7 


« Whereas the raiſmg, or keeping, a ſtanding 
« army within this kingdom in time of peace; 
© unleſs it be with conſent of parliament, is 
*© againſt law: ; 


% 2 


* And whereas it is judged neceſſary by his 
* Majeſty and this preſent parliament that a 
| © body of forces ſhould be continued for the 
ſafety of this kingdom, the defence of the 
poſſeſſions of the crown of Great-Bcitain, 


cc 


in Europe; and that the whole number of 


e ſuch forces ſhould conſiſt of twenty- one 


* thouſand, nine hundred, and thirty, effective 
men, inyalids included: SES 


© And 


= 


* 


and the preſervation of the balance of power 
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| And whereas no man can be fores 
e judged of. life or Timb, or ſubjected, in 
e Time of peace, to any kind of puniſh 

ment within the realm, by martial law, or 
e in any other manner than by the judgement 
of his peers, and according to the known 
and eſtabliſhed laws ot this realm; yet, 
nevertheleſs, it being requiſite ' for the re- 
taining all the before-mentioned forces in 
their duty, that an exact diſcipline be ob- 
ſerved, and that foldiers who ſhall mutiny, 
or ſtir up ſedition, or ſhall deſert his Ma- 
jeſty's ſervice, within this realm, or the king- 
dom of Ireland, Jerſey, Guernſey, Alder- 
ney, and Sark, or the Iſlands thereunto be- 
longing, be brought to a more exemplary 
and ſpeedy puniſhment than the uſual forms 


te 


cc 


cc 
cc 
cc 
cc 
cc 
cc 


cc 


of the law will allow. Be it therefore 
enacted, &c.“ | > 221 


Theſe, Mr. Printer, are the moſt material 
obſervations I have been able to collect con- 
cerning the eſtabliſhment of martial lay with- 
in the Realm of Great Britain. As to the 
Governours of the colonies, they cannot, I pre- 
ſume, have a greater power in this reſpect in 
their ſeveral governments than the King, their 
Maſter, whoſe perſon they repreſent, has here 
within the Realm. But, I conceive, they may 
have the ſame power, if the King, by his com- 
miſſion, under the great ſeal, of Captain Ge- 
neral and Governour in chief, thinks proper to 

f give 


give it to them; unleſs where it may happen 
that the king's power of making ſuch a dele- 
gation of his authority has been limited by the 
terms of a provincial charter; in which caſe 
every thing in the. king's commiſſion, that is 
contrary to the charter, will be void. But 
otherwiſe, I apprehend, that an. American Go- 
vernour has juſt ſo much of his Majeſty's authori- 
ty, with reſpect of the eſtabliſhment of martial 
law in his province, as his Majeſty: has thought 
proper to aſſign to him by his. commiſſion as 
Governour : and therefore to know, how much 
that is in the caſe of any particular Governour, 
recourſe muſt be had to, his commiſſion, Now, 
the commiſſion of the Captain- General and Go- 
vernour in chief of the province of the Maſſa- 
FE Bay is not, any where publiſhed, that 
know of : at leaſt it is not to be found in 

governour Hutchinſon's Hiſtory of that pro- 
vince : But I preſume it does not differ much 
from that of the governour of the neighbouring, 
province of New-York ; of which we find a 
copy in Mr. Smith's Hiſtory of that province. 
Now in that commiſſion of governour of New- 
York there is the following clauſe, to impower 
the governour to levy troops, and employ them 
againſt enemies, pirates, and rebels, and alſo to 
execute martial law. And we do hereby 
give and grant unto you, the ſaid Danvers 
** Oſborne, by yourſelf, or by your captains 
Hand commanders by you to be authorized, 
full power and authority to levy, arm, muſter, 
; A a * command 
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* command, and employ, all perſons whatſo⸗ 
* ever reſiding within our faid province of 
* New-York, and other the territories under 
* your government; and, as occaſion halt 
<* ſerve, to march them from one place to an- 
other, or to embark them, for the refiſting 
© and withſtanding of all enemies, pirates, and 
ce rebels, both at ſea and land; and to tranſ. 
e port ſuch forces to any of our plantations in 
51 | America, if neceſſity ſhall require, for the 
ce defence of the fame againſt the invaſions or 
<*© attempts of any of our enemies: and ſuch 
* "enemies, pirates, and rebels, if there ſhall be 
© occaſion, to purſue and proſecute in or out 
«* of the limits of our ſaid province and plan- 
7 "tations, or any of them; and, if it ſhall ſo 
* pleaſe God, them to vanquiſh, apprehend, and 
* being taken, either according to law to put 
* to death, or keep and preſerve alive, at your 
* difcretion : and to execute martial law in 
<« time of invaſion, or other times, when' by 
* law it may be executed: and to do and exe- 
c cute all and every thing and things which 
* to our Captain-General and Governour in 
chief doth, or ought of right to belong. 


No this clauſe ſuggeſts the following ob- 
ſervations. In the firſt place, by the power to 
levy, arm, and muſter troops, we are not to 
underſtand a power fo preſs men for ſoldiers 
againſt their will; becauſe that is a power 
which the King has not himſelf 2 
A png Es an 


— 


5 


and therefore cannot delegate to his Gover-. 
nours in America : And if he were to inſert a 


clauſe in his commiſſions for the expreſs pur- 
poſe of delegating it, the clauſe would be ille- 


gal, and conſequently void. This power to 


lery, arm, and muſter troops muſt, therefore, 
mean only a power to raiſe volunteers for the 
king's ſervice, and to arm and muſter them. 
In the ſecond place, it muſt be bee that 
if any of the enemies, pirates, or rebels, ſhall, 
be vanquiſhed and taken priſoners, they are, 
either to be kept alive, or to be put to death. 


at the governour's diſcretion; but if they gre 
— ery. 5 1 „ 3 2 4 
put to death, it is directed to be according to. 


/aw ; by which, I preſume, is meant, that 
they are foreign enemies, they are to be put to 
death according to the law of nations, which. 


is the law that relates to foreign enemies; and 
if they are pirates, they are to. be put to death, 
according to the laws of the Admiralty, or the. 


Maritime lm, which is the law that relates to 
Sea-offenders ; and if they are rebels, they are. 


to be put to death. according to the laws of the 
land againſt high-treaſon, and to be tried by a 


Jury, with the, uſual allowance, of challenges, 
and other advantages, in the. manner preſcribed 
by thoſe laws; but in neither calc to be put to 
death in a haſty and ſummary manner, wi 
out a regular trial, and by the mere order of 
the governour, under ook 4p £48 
becauſe that would be contrary, to this direction 


* 


: » 623. 


ſummary manner, with- 


our. of martial law”: 
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ſhall think fit to put them to death) accords 
to law. For martial law, as we have 10 
above, relates only to the ſoldiers of the army, 
and the perſons who join thernſelves to them. 


In the third place, it muſt be obſerved, that N 
that part of the foregoing clauſe which con- proc 
veys to the Governour of New-York a power in t 
to execute martial law, and which is contained deec 
in theſe very few words: And to execute of: 
* martial law in time of invaſion, or other Juſt 
“ times when by law it may be executed,” Jul 
ſeems intended to enable the Governour to com- vine 
mand and govern, in a männer ſuitable to AC 
military diſcipline, the army of volunteers, Bu 
whom he ſhall raiſe, at any time of invaſion | me 
and rebellion in his province, to oppoſe the var 
enemies, or ſubdue the rebels; which army of Fo 
volunteers are not, like the regular army, made at 
ſubject to military diſcipline by the annual Mu- to1 
tiny. Acts, and, therefore, without the eſtabliſh- G 
ment of martial law amongſt them, might ul 
become diſorderly and uſeleis, and a burden, of 
inſtead of a ſafe-guard, to the province. th 
cc 

This, Mr. Printer, I take to be tie true m 
meaning of the foregoing clauſe in the Gover- tl 
nour of New-York's commiſſion, by which he Ir 


18 impowered to levy, arm, and muſter troops, 
and execute martial law in his province. And 
the like clauſes I believe to be contained in the 
commiſſions of the Governours of Maffachuſett's 
Bay and 9 This leads us to the conſi- 
1 deration 


[ rig} 


deration of the proclamations of thoſe two Go 
vernours for eſtabliſhing martial law in their 
reſpectiye provinces. * 


Now it ſeems to me, Mr. Printer, chat tha 
proclamation of martial law by Governour Gage 
in the province of Maſſachuſetts Bay, is in- 
deed legal, becauſe that province is in a ſtate 
of abſolute rebellion, and the King's Courts of 
juſtice have long been unable 8 adminiſter 
Juſtice in it according to the laws of the pro- 
vince, at leaſt ever ſince the arrival of the 
Act of Parliament for altering their charter. 
But it does not appear to me that this eſtabliſn- 
ment of martial law can be of much ad- 
vantage to his Majeſty's ſervice in that province. 
For, as to the government of the regular forces 
at Boſton, that was already better provided 
for by the Mutiny Act; and I do not hear that 
Governour Gage has been able to raiſe any re- 


of that province, for the government of whom 
the eſtabliſhment of martial law might be- 
come expedient : For it muſt always be re- 
| membered, that martial law relates only to 
the government of an army, and not to the 
inhabitants of the province at large, who live 
peaceably at their reſpective dwellings. At 
feaſt ſo it now appears to me in . conſequence 
of this! inquiry into the ſubject, and the autho- 
rities concerning it, which I have cited here 
above; nn I confeſs, that, before I made 


1 


giments of volunteers amongſt the inhabitants 


this 


* 


1 4 ** 22 So : — 
4 Er 
* — 
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this inquiry, I had (as mary others ſeem ta 
have done, and amongſt them, perhaps, Go- 
vernour Gage and Governour Carleton) con- 
ceived martial law to have had a more exten- 
five operation, and to have been a ſummary 
and diſcretionary method of governing all the 
inhabitants of the kingdom, or of the province 
in which it was eſtabliſhed, and of determining. | 
all conteſts and complaints in it, thoſe of a 
civil as well as thoſe of a criminal nature, 
which was allowed to take place in. caſes of 
extreme neceſlity, when a foreign or a rebel 
army was raging in the heart of the country, 
and the ordinary Courts. of Juſtice had. it not 
in their power to adminiſter Juſtice. ' But 1 
now. ſee .that I was miſtaken, and that this 
law in no caſe extends to any perſons but 
the ſoldiers of the army, and the perſons who, 
join themſelves to them, Upon the whole, 
therefore, it ſeems to me, — the eſtabliſh- 
ment of martial law in the province of the 
Maſſachuſett's Bay, is (though a legal) an un- 
neceſſary meaſure, and cannot be of adyan- 
tage to his Majeſty's ſervice. However, in 
this 1 ſhall be glad to find myſelf — rp 
and I. heartily wiſh that the — and loyal 
Brigadier General Ruggles may ſoon be able 
to raiſe a body of provincial troops there, to. 
join his Majeſty's forces in 7 the ne 
army, and reducing the province once more. 
tothe obedience of the Crown; in which caſe 
the: exerciſe. of martial. la will apdeubia ye 
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be proper and uſeful for the goad. government 
of ſuch provincial troops, EY a 

Act does e ee e es 2 Ai 
But, as to the ethos fas cabling 
Martial Law in the: province of Quebeok, I. ca 
hardly conceive” it to be legal in the tate in 
which the province was reported to be hen 
it was publiſhed, that is, on the gth of June 
laſt: For, according to all the accounts we 
have had from thence, that province was then, 
and, I hope is ſtill, in a ſtate of perfect tran - 
quillity, It is true that the rebel Americans 
had, by Order of the Continental Congreſs, or 
ſome of its principal Members, ſeiaed upon the 
Forts of Ticonderoga and Crown-Point. But 
theſe places are not in the province of Que- 
beck, even according to the late prodigious 
enlargement of the boundaries by the Que- 
beck Act. Nor is there any reaſon to appre- 
hend, that the provincial troops, who are now 
in poſſeſſion of thoſe places, Will make Incur- 
fions from thence againſt the Canadians, unleſs 
the Canadians ſhould be perſuaded to take part 
in the preſent unfortunate diſpute, and invadde 
the back- ſettlements of the revolted Englith 
provinces ; in which caſe it is indeed moſt c . 
tain, that the provincials at Cromn- Point would 
very ſoon invade, and probably oversrun, and 
lay waſte, and ruin the whole province at 
Quebeck. But, if the Canadians- continue neu- 

_ ba it is — for their on imereſt. 
| and 
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the whole, that they ſhould do) it is next to 


vince of Quebeck. This is true. But it is 


| TW 
and probably beſt for the King's ſervice upor 


certain that the Americans will not invade 
their province, but will be very well contented 
to get rid of fo formidable, or, at leaſt, ſo 
troubleſome ati enemy as they would be, at {6 
cheap à rate as that of leaving them at peace 
in their own. province. And this they have 
all along declared. So that Canada both was, 

and was likely to continue, in a ſtate of per- 
fect tranquillity on the gth of June laſt, when 
the proclamation for eſtabliſhing Martial Law 
was publiſhed there; unleſs the Canadians ſhould 
be prevailed upon to become aggreflots.againſt 
the other colonies. 1907 e 


I know it will here be obſerved. by ſome 
perſons, that the Americans at Crown-Point 
actually did make an incurſion into Canada, 
and took a ſmall ſloop, belonging to his Ma- 
jeſty, and ſome battoes upon Lake Champlain, 
and that ſome of them did appear at St: John's; 
a place near that Lake, that 1s within-the pro- 


alſo true that they conſidered the taking of the 
ſloop and battoes as a meaſure. neceſſary to 
their own ſecurity at Crown-Point and Ticon- 
deroga, as thoſe veſſels might. otherwiſe haye 
been uſed by his Majeſty's troops in Canada, 
or by other perſons ill-diſpoſed towards them, 
for the purpoſe of moleſting them in their pol. 
ſeſſion of Crown-Point : So that it was ar 
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proof of their intention to invade Canada. And, 
as to the party that appeared at St. John's, in 
the province of 3 their proceedings 
were a proof that they did not intend to in- 
vade Canada, or moleſt any of its inhabitants: 


For when a Mr. Bindon, an Engliſh merchant 


at Montreal, fell into their hands at St. John's 


(whither he went, by the permiſſion of a Field- 


Officer, of the 26th regiment, to look after 


ſome goods which he had ſent there, in order 


to be carried over Lake Champlain to Major 
Skeene's ſettlement, called Skeene's-Borough, 


near that Lake,) they treated him well, kept 
him all night, and then ſent him back with a 


letter, writ by one Allen, to the people of 
Montreal, in which he aſſured them that the 
provincials had not the leaſt intention of com- 
mitting hoſtilities, or any way moleſting the 
Canadians or the Indians ; that their bufineſs 
was only to procure ſtores, proviſions, and 
ſome ammunition, to the amount of Sool. 
which they would pay for. This you may, 
depend upon, Mr. Printer, for truth. And 
this does not ſhew any intention in the pro- 
vincials of invading Canada, or acting offen- 


ſiwely againſt the Canadians.“ And further, 


B b | "IHR this 


VN. B. It is true that ſince the publication of this letter 
the provincials have invaded and conquered the whole pro- 
vince of Quebeck, excepting only the town of Quebeck. 
It is probable they were induced to do this, partly, by the diſ- 
poſition which the bulk of the Canadians between the rivers 

| -  Richlieu 
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Tr 
this ſmall party of provincials, ſuch as it was, 
(hoſtile or otherwiſe, as you may pleaſe to 
conſider them,) retreated the next day from 
St. John's, upon hearing of the march of a 
body of troops againſt them, and went out of 
the province back to Crown-Point. So that 
upon the whole it feems clear, that the whole 
pry of the rebel provincials in taking Crown- 
*oint and Ticonderoga is to keep the Cana 
dians in awe, and prevent them from acting 
againſt the other Americans, and not to invade 
the province of Quebeck, or act offtenfively 
againſt any of its inhabitants. This being the 
caſe, and this ſmall party of provincials, that 


Had appeared at St. John's, having retreated out 


of the province the next day, what pretence 
was there for eftabliſhing martial law in the 
province ? Where was the invaſion, where the 
internal and violent diſturbance of the province 


Richlieu and St. Lawrence ſhewed to favour them, which 
made them believe ſuch an enterprize could not fail of 
ſucceſs, and partly by the apprehenſion that in the courle 
of this unhappy contention, and when more troops ſhould 
be ſent into the province, others of the Canadians might 
be prevailed on to enliſt in the new regiment which, (as 
we have ſeen by the letter of the Canadien Patriote,) the 
Governour was deſirous of raiſing amongſt them, and, when 
{o enliſted, might be made to march out of their own pro- 
vince and attack the back ſettlements of New-England or 
the other united proyinces. The apprehenſion that this 
uſe would be made of the Canadians was probably the chief 
motive that induced the provincials to invade and conquer 
Canada, in order to be beforehand with the Governour in 
that attempt. MM 
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that, according to Serjeant Aſhley's expreſſion, 
made it impoſſible to have recourſe to the 
King's Courts for the ,puniſhment of offences, 
and which alone could make it legal to eſtabliſh. 
Martial Law ? I profeſs I can ſee nothing in 
the ſtate of the province to warrant ſuch a 
meaſure, Nor indeed, if it had been legal at 


that time to eſtabliſh Martial Law in the pro- 
vince, can I ſee any good end that it would have 
anſwered ; ſeeing that Martial Law has nothing 
to do with the levying of troops, but only with 


the government of them, when levied; and 
that, at the time of this proclamation for Mar- 
tial Law, Governour Carleton had not levied 
any new troops amongſt the Canadians to be 
the objects of this law. If indeed the eſtabliſh- 
ment of Martial Law in the province would 
| have enabled his Excellency to preſs the Cana- 
dians into the ſervice (into which they ap- 
peared ſo little likely to enter as volunteers) 


there would have been a motive to induce 
his Excellency to publiſh this Proclamation for 
eſtabliſhing Martial Law. And it is not im- 


poſſible that a belief, that the eſtabliſhment 


of Martial Law would have this effect, may 
have influenced him to eſtabliſh it. But in 
this, if this was his belief, (which I by no 
means preſume to affirm) I conceive for the 
reaſons above-mentioned, that his Excellency 
has been miſtaken, and that the eſtabliſhment 


of Martial Law in the province, even if the 
 ituation of the province had been ſuch as to 


Bb 2 make 


| 


make ſuch a meaſure legal, would not have | 


4 in elt 
11 authoriſed him in the leaſt degree to preſs the could 
1 Canadians into the ſervice on this occaſion . date 
b againſt their will, but only to govern in a mi- his Cc 
4 litary manner by that ſummary ſpecies of law, Petit 
o ſuch of them as ſhould, freely and of their WW fions 
1 own accords, have engaged in it, during ſuch anot] 
if time as they ſhould have lawfully continued and 

j to be embodied, and have acted as an army. was 
U But, in the ſtate of peace and quiet in which (as 
1 the province appears to have been on the gth lis 
5 of laſt June, I think it is plain that the eſta- Que 
I bliſhment of martial law was illegal, and con- to th 


ſequently, that every act that ſhall be done in 
purſuance of it, and that would not otherwiſe 
have been warranted by the laws of the pro- 
vince, may, on ſome future occaſion, be made 
the ground of an indictment for murder or 
battery, or of an action of treſpaſs, or action on 
the caſe againſt the doers of them, in which 
the plaintiffs will be entitled to recover a pe- 
cuniary compenſation for the damages they 
ſhall have been made to ſuffer by means of 
ſuch unwarrantable proceedings. And if this 
be the caſe (as I think can hardly be doubted, 
after the peruſal of the authorities above cited, 
and particularly that moſt venerable of Laws, 
the Petition of right) it ſeems to follow, that 
the wiſeſt thing the governour of that province 
can do, after having imitated, by an unhappy 
miſtake, the conduct of king Charles the Firſt, 
N : 


n 
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in eſtabliſhing martial law at a time when it 
could not legally be eſtabliſhed, will be to imi- 
tate that monarch in the ſubſequent part of 


his conduct, when he gave his conſent to the 


Petition of right, and cancelled his commiſ- 


ſions for executing martial law, by publiſhipg 


another proclamation in the province to revoke 
and annul the former, by which martial law 
was declared to be eſtabliſhed, 4% by colour thereof 
(as the Petition of right expreſſes it) any of 
his Majeſty's ſubjefts, in the ſaid province of 
Quebeck, be deſtroyed or put to death, contrary 
to the law, and franchiſes of the land. 


I am, SIR, 


Your very humble Servant, 


* 


A Friend 70 the PETITION of RIGHT. 
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Additions to the foregoing Re fle clio 


on Martial Law. 
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T HE inquifitive reader of the foregoing 
Reflections will probably be glad to know 
what the charter of the Maſiachuſett's Bay and 
the new commiſſion of Captain-General and 
Governour in chief of the province of Que. 
beck, granted to General Carleton ſince the 
paſſing of the Quebeck Act, declare concerning 
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the eſtabliſhment of martial law, I hal Wi « ,1 

therefore proceed to inſert the clauſes of kin « af 

William's charter to the Maſſachuſett's Bay, « fl 

and of the ſaid new commiſſion to the go- 4 

vernour of Quebeck, which relate to that * 

ſubject. : | « ti 

6 «K 4 

The clauſe relating to martial law, in the char. Ml «. © 

| ter granted by king William and queen Mary. « + 
4 to the inhabitants of the province of Maſſes « 

[i chuſett's bay, in the year 1692. 5 ö « . 
"2 | cc 

9 And we do, by theſe preſents, for us, 4 | 

i * our heirs" and ſucceſſors, grant, eſtabliſh, « f 

i! * and ordain, that the governour of our ſaid « 
3 4 * province, or territory, for the time being, ce 
4 e ſhall have full power, by himſelf, or by ec 
„ * any chief commander, or other officer or ec 
* officers, to be appointed by him, from time ec 
ö ©« to time, to train, inſtruct, exerciſe, and go- cc 
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* — — — 
7 * — © 
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« yern the militia there; — and for the ſpecial 8 


« defence and ſafety of our ſaid province or 
« territory, to aſſemble in martial array, and 
« put in warlike poſture, the inhabitants of 
« our ſaid province or territory, and to lead 
« and conduct them,. and with them to en- 
« counter, expulſe, repel, refift, and purſue 


« by force of arms, as well by ſea as by 


e Jand, within or without the limits of out 


« ſaid province or territory; and alfo, to kill, 


« ſlay, deſtroy, and conquer, by all fitting 
e ways, enterprizes, and means whatſoever, 


« all and every ſuch perſon and perſons as ſhall, 
at any time hereafter, attempt or enterprize 


te the deſtruction, invaſion, detriment or an- 
« noyance of our faid province or territory; 


« and to uſe and exerciſe the law martial in 


« time of actual war, invaſion, or rebellion, 
« as occaſion ſhall neceſſarily require; — and 
« alſo, from time to time, to erect forts, and 


| © to fortify any place or places within our faid 


e province or territory, and the ſame to fur= 
e niſh with all neceſſary ammunition, provi- 
* ſion, and ſtores of war, for offence or de- 
e fence; and to commit, from time to time, 
the cuſtody and government of the ſame, to 
e ſuch perſon or perſons as to him ſhall ſeem 
« meet; — and the ſaid forts. and fortifications to 
s demoliſh at his pleaſure ; — and to take and 
* ſurprize, by all ways and means whatſoever, 


* all and every ſuch perſon or perſons, with 


* their ſhips, arms, ammunition, and other 


60 goods, | 
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whe charter of the Maſſachuſett 6 bay by the. 
late act of 14 Geo. 3. 
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tt goods, as ſhall in a hoſtile manner Invade, 
dor attempt the invading, conquering, - a 
ce annoying of our ſaid province or * 
Provided always, and we do, by theſe pre- 
« ſents, for us, our heirs and ſucceſſors, grant, 
<« eſtabliſh, and ordain, That the ſaid gover- 
66 nour ſhall not, at any time hereafter, by vir. 
te tue of any power hereby granted, or here. 
after to be granted to him, tranſport any of 
e the inhabitants of our ſaid province or terri- 
© tory, or oblige them to march, out of the 
<« limits of the ſame, without tha free and 
voluntary conſent, or the conſent of the Great 
ce and General Court, or Aſſembly, of our faid 
de province or territory; nor grant commiſſions 
* for exerciſing the law martial upon any the 
« inhabitants of our ſaid province or territory, 
* without the advice and conſent of the Coun- 
e ci, or Aſſiſtants, of the ſame.” 


8 1 1 PREY * e quarts... < 


Fo 


N. B. No alteration is made in this part of 


The clauſe in the new commiſſion of the Gover- 
nour of the province of rae, relating to 
martial law. 


« And we do Wa give Fe) grant unto 
cc you, the ſaid Guy Carleton, by yourſelf, or 
ce by your captains and commanders by you 


« to be authorized, full ä and _ 
ks to 


20 J 
« to levy, arm, muſter, command, and em- 
« ploy all perſons whatſoever reſiding within 
« our faid province; — and, as occaſion ſhall 
« ſerve, them to maròh, embark, or tranſport 


« from one place to another, for the reſiſting 
« and withſtanding of all enemies, pirates, 


and rebels both at land and fea; —and to 


« tranſport ſuch forces to any of our planta- 
« tions in America, if neceſſity ſhall require, 


for deftnce of the famie againſt the invaſion. 


« or attempts of any of our eſiemies; —and ſuch 
© enemies, pirates and rebels, if there ſhall be 
* occaſion, to purſue and proſecute in, or out 
« of, the limits of our ſaid province ; and, if 


* it ſhall fo pleaſe God, them to vanquiſh, ap- 
« prehend, and take, and, being taken, ac- 


* cording to law to put to death, or keep or 
te preſerve alive, at your diſcretion ; —and to exe- 
« cute martial law in time of invaſion, war, 
« or other times, when by law it may be exe- 


* cuted ;—and to do and execute all and every 


* other thing and things, which to our cap- 
" a and governour in chief doth or 
of right ought to belong.” 


N. B. This clauſe is word for word the ſame 
with that in the former commiſſion, contrary 
to what has been aſſerted in ſome of the publick. 
news-papers.. The differences between the 
two commiſſions are theſe that follow, which 
are grounded for the moſt part on the late 
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act of -parliament, for regulating the res. 
ment of that province. 


Differences, betiveen the old and new commiſ- 


ions of the Governour of. the m of | 
Quebeck. | 


The firſt difference is in the 4 ARS. of 
the boundaries of the. province. In the old 
commiſſion this deſcription is in theſe words 
Our province of Quebeck in America; bound- 
ed on the Labrador coaſt by the river St. John; 
and from thence by a line drawn from the 
head of that river through the lake St. John 
* to the ſouth end of the 1 — Nipiſſim, from 
© whence the ſaid line croſſing the river St. 
Lawrence and the lake Champlain, in forty- 
five degrees of northern latitude, paſſes along 
the high lands which divide the rivers, that 
* empty themſelves into the ſaid river St, 
* Lawrence from thoſe which fall into the 

ſea; and alſo along the north coaſt of the. 
Bay de Chaleurs and the coaſt of the gulf 
of St. Lawrence to Cape Roſieres; and from 
thence. croſſing the mouth of the river $t. 
Lawrence by the weſt end of the. iſland. of 


Anticoſti, terminates at the aforeſaid river 
St. John, 


In the new commiſſion the deſcription of 
the province is in theſe words: © Our pro- 


<« vince of Quebeck in America, compre- 
« hending 


tries in 
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« hending all our territories, iflands, and coun- 
Nerth-Aimerle, bounded by a line 

« from the bay of Chaleurs along the high 

« lands, which divide the rivers that empty 


« themſelves into the river St, Lawrence, from 


« thoſe which fall into the ſea, to a point in 
« forty-five degrees of northern latitude, on 
« the eaſtern bank of the river Connecticut; 
« keeping the ſame latitude directly welt 
8 „through the lake Champlain, until” in 'the 
« fame latitude it meets with the river St. 
« Lawrence; from thence up the caſtern bank 
e of the ſaid river to the lake Ontario; thence 
* through the lake Ontario, and the river, 
* commonly called Niagara; and thence along 
« by the eaſtern. and ſouth-eaſtern bank of 
lake Erie, following the ſaid bank, until 
« the ſame ſhall be interſected by the northern 
* boundary granted by the charter of the pro- 
e vince of Penſylvania, in cafe the ſame ſhall 
be ſo interſected, and from thence along the 


( ſaid northern and weſtern boundaries, of the 


*© ſaid province, until the ſaid weſtern boun- 


dary ſtrikes the Ohio; but, in caſe the ſaid 


* bank of the ſaid lake ſhall not be found to 
be ſo interſected, then following the ſaid bank, 


_ © until tſhall arrive at the point of the ſaid bank 


* which ſhall be neareſt to the north-weſtern 
angle of the province of Penſylvania; and 


2 thence by a right line to the faid north- 


©< weſtern angle of the ſaid province; and thence 


Po - Jong the weſtern boundary of the faid pro- 


Se 2 vince, 
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Las to be the Governour how to act. In the old com- 
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vince, until it ſtrikes the river Ohio, and 
along the bank of the ſaid river weſtward to 
the banks of Miſſiſſippi, and northward 
along the eaſtern bank of the ſaid river to 
the ſouthern boundary of the territory 
ky 2 to the merchants adventurers of 
* England trading to Hudſon's Bay; and 
alſo all ſuch territories, iſlands, and coun- 
* tries, which have, fince the tenth of Fe- 
* bruary, 1763, been made part of the go- 
* vernment of Newfoundland, as aforeſaid,” 


& 


A 


c 


- * * 


R 


Cc 


A 


The next difference is in the clauſe directing 


obſerved 


dy the Go miſſion the words are theſe; According to 


vernour. c the ſeveral powers and directions granted 

* or appointed you by this preſent com- 
* miſſion, &c. and according to ſuch reaſon- 
«© able laws and ſtatutes as Hall hereafter be 
made and agreed upon by you, with the 
* advice and conſent of the council and aſſem- 
cc 
ment, in ſuch manner and form as is herein 
« after expreſſed.” | | = 


In the new commiſſion this clauſe is as 
follows: According to the ſeveral powers 
* and directions granted or appointed you by 
* this preſent commiſſion, &. and according 
* to ſuch ordinances as ſhall hereafter be 
„ made and agreed upon by you, with the 


advice and conſent of the council of our 


* fſaid province under your go he of 5 | 
* | , " - 46 fuc 


bly of our ſaid province under your govern- 


* e © AaxX 


EASA 
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« ſuch manner and form as is herein after 
« expreſſed.” | 538 


The third difference between the two com- 


miſſions is as follows. After the clauſe con- 


cerning the oaths to be taken by the members 
of the council, (which is the fame in botk 
commiſſions) there is in the new commiſſion 
the following clauſe directing, that the Ro- 
man-Catholick members of the council ſhall 
be admitted into it without taking either the 
oath of ſupremacy or the oath of abjuration 
of the Pretender's title to the crown, which 
are required of the proteſtant members of it. 


This new clauſe is in theſe words. AndRoman- 


e whereas we may find it expedient for our Capolicts 


« ſervice, that our council of our ſaid pro- doofe 
8 truſt to be 


« vince ſhould be in port: compoſed of fuchexcutea © 
a 


« of our Canadian ſubjects, or their deſcen-trom ab- 
juring the 


« dants, as remain within the ſame under the Pope and 


faith of the treaty of Paris, and who maychs Fre- 


profeſs the religion of the church of Rome OY 
it is therefore our will and pleaſure, that in 
all caſes where ſuch perſons ſhall or wa be 


admitted, either into. our ſaid council or 


into any other offices, & they ſhall beexemp ted 
. o * q i . y 1 0 - - x % ce * 


N. B. By virtue of this clauſe Roman-Catholicks are 
intitled to hold military commiſſions in the province of 
Quebeck; ſo that a popiſh army might lawfully be raiſed 
there, ſuppoſing that the king can lawfully raile any other 
troops, in that or any of the other out- lying dominions of 
the crown, than thoſe allowed every year by the parliament 
by the mutiny- act, as ſome lawyers are ſaid lately to have 


aſlerted. 


© from all teſts, and from taking an wa 


which 

*« oath than that preſcribed in 2 by an ad the ol 

of parliament, paſſed in the fourteenth yew An. 

<< of our reign, intituled, An act for making « ſo 

« more effectual proviſion for the government if « aſſe 

« the province of Quebec in North-America; & an 

c andalſo the uſual oath for the due execution te anc 

< of their places and truſts reſpectively. wry 6 2 

| te the 

Lieute- Fourth difference. In the old commit « to 


vernours ofthe Governour is directed to adminiſter the 
el uſual ſtate-oaths to the Lieutenant- governours 
Rivieres. of Montreal and Trois Rivieres : in the new 
commiſſion no mention is made of theſe Lieu- 


. of Fifth difference. In the old commiſſion 
— * there is a clauſe impowering the Governour, 
. al- with the advice and conſent &E the council of 
the province, to call an aſſembly of the free- 
holders, and to cauſe the uſual oaths and the 
declaration againſt tranſubſtantiation to be ad- 
miniſtered to the perſons - choſen into the 
aſſembly, before they take their ſeats there. 
In the new commiſſion this clauſe is intirely 
omitted; ſo that the Governour has it not now 
in his power to ſummon an aſſembly, though 


it ſhould be Maught by his N men 
to do ſo. 


The ſixth and the four following difference 
between the two commiſſions are in the clauſe 


i | 57 a 53 1 Which 


40 
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ler which confers the power of making laws. ——ů of 
a0 the old commiſſion this clauſe is a follows. laws. 
*M « And we do hereby declare, that the perſons 
ng « ſo elected and qualified ſhall be called The. 
« aſſembly of that our province of Quebeck 


« and that you, the {aid James Murray, by 
© and with the advice and conſent” of our ſaid 
« council and afſembly, or the major part of 
« them, ſhall have full power and authority 
« to make, conſtitute, and ordain, laws, ſta- 
« tutes, and ordinances, for the publick peace, 
« welfare, and good government of our faid 
« province, and of the people and inhabitants 
« thereof, and ſuch others as ſhalt reſort 
« thereunto, and for the benefit of us, our 
« heirs and ſucceſſors; which ſaid laws; ſta- 
© tutes, and ordinances, are not to be repug- 
“ nant, but, as near as may be, agreeable to 
the laws and ſtatutes of this our Moon: 7 
de of Great- Britain. ” WL 


ec Pronided that all ſuch as Aae, and 
« ordinances, of what nature or duration ſo- 
«© ever they be, ſhall be, within three months, 
* or ſooner, after the making thereof, tranſ- 
e mitted to us, under. our ſeal of our faid- 
province, for our approbation or diſallow- 
* ance of the ſame, as alfo duplicates therodf, 
* by the next conveyance. | | 


And in caſe any, or all, of the aid mae, 
8 ſtatutes, and ordinances, net before con- 
« firtned 


288 J 

& -firnied by us, ſhall at any time be difallowe} 
* and not approved, and fo ſignified by us, 
our heirs and ſucceſſors, under our, or 

« their, ſignet and ſign manual, or by order 
of our, or their, privy council; unto you, 


« the ſaid James Murray; or to the com- 


« mander in chief of our faid province for 
« the time being; then ſuch and fo mitiy of 
de the ſaid laws, ſtatiites; atid ordinances: a; 

ſhall be ſo difallowed and not approved, 
ſhall from thenceforth ceafe, determine, 


K 
«a «6 


© and become utterly void and of nb effect; 


«* any thing to the contraty thereof notwith- 
_« ſtanding: 


„ And to the end that nothing may be 
< paſſed or done by our ſaid council or aſſem- 
bly to the prejudice of us, our heirs and 


A. 
1 


1 ſucceſſors; we will and ordain that you the 


&« ſaid James Murray ſhall have and enjoy a 
« negative voice in the making and paſſing all 
c Jaws; ſtatutes; and ordinances, as Eoreftid 3 
« and that you ſhall and may likewiſe, from 
« time to time; as you ſhall judge neceſlary, 

adjourn, prorogue, or diffolve all general 
« aſſemblies as aforeſaid.” TH 


Tn the new commiſſion the clauſe upon this 
ſubject is as follows. And we do hereby 
« give and 1 unto you, the ſaid 
« Carleton, full power and authority, wi 
te the advice and conſent of our ſaid council, 
| 8 | « t 


7 
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«© to make ordinances for the peace, welfare, 


and good government of the ſaid province, 
and of the people and inhabitants thereof, 
and ſuch others, as ſhall reſort thereunto, 
and for the benefit of us, our heirs and ſuc- 
ceſſors: PROVIDED always; that nothing 
herein contained ſhall extend, or be con- 
ſtrued to extend to the authoriſing and im- 
powering the paſſing any ordinancè or ordi- 
nances for laying any taxes. or duties Within 
the ſaid province; ſuch rates and taxes only 
excepted, as the inhabitants of any town or 
diſtrict within our ſaid province may be 
authoriſed by any ordinance paſſed by you, 
with the advice and conſent of the faid 


council, to aſſeſs, levy, and apply within 


the ſaid town or diſtrict for the purpoſe of 
making roads, erecting and repairing pub- 
lick buildings, or for any other purpoſe 
reſpecting the local convenience and cecono- + 
my. of ſuch town or diſtrict: PROVIDED 
allo, that every ordinance, fo to be made 
by you, by and with the advice and conſent 
of the ſaid council, ſhall be, within ſix 


months from the paſſing thereof, tranſmitted 


to us under our ſeal of our ſaid province for 
our approbation or diſallowance of the ſame; 
as alſo duplicates thereof by the next con- 
veyance ; and in caſe any, or all of the ſaid 
ordinances, ſhall at any time be diſallowed 
and not approved, and fo. ſignified by us, 
our heirs and ſucceſſors by an order in their, 
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or our privy council unto you, the ſaid Guy 
Carleton, or to the commander in chief of 
* our ſaid province for the time being, then 
„ {uch and ſo many of the ſaid ordinances, ag 
* ſhall be fo diſallowed and not approved, 
* ſhall, from the promulgation of the faidorder 
* in council within the ſaid province, ceaſe, 
determine, and become utterly void and of no 
effect: PROVIDED allo, that no ordinance 
touching religion, or by which any puniſh- 
* ment may be inflicted greater than fine or 
* impriſonment for three months, ſhall be of 
any force or effect, until the ſame ſhall have 
been allowed and confirmed by us, our 
heirs and ſucceſſors, and ſuch allowance 
or confirmation ſignified to you, or to the 
commander in chief of our faid province 
© for the time being, by their or our order 
in their or our privy council. 


cc 
cc 
Cc 


cc 


7 


Provided alſo, that no ordinance ſhall 
te be paſſed at any meeting of the council, 
** where leſs than a majority of the whole 
council is preſent, or at any time, except 
e between the firſt day of January and the 
« firſt day of May, unleſs upon ſome urgent 
e occaſion; in which caſe every member 
<« thereof reſident at the town of Quebeck, 
« or within fifty miles thereof, ſhall be per- 
* fonally ſummoned to attend the ſame : and 
<« to the end that nothing may be paſſed or 
% done by our ſaid council to the pre; _ 
3 Bs, $2 & 0 
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« of us, our heirs and ſucceſſors, we will and 
* ordain, that you, the faid Guy Carleton, 
* ſhall have and enjoy a negative voice in the 


making and padling of all ordinances, as 


« aforeſaid.” 


Theſe two . differ from each other 
in the following —_ 


By the old ee the Governour, 
council, and aſſembly are impowered to make 
laws, ſtatutes, and ordinances for the pro- 
vince, that are not to be repugnant, but, as 
near as may be, agreeable to the laws of Eng- 
land. By the new commiſſion the GovernourPower of 
and council only, (without an afſembly,) are ht Af 
impowered to make ordinances for the pro-laws for 
vince for every purpoſe but the impoſition 9 
taxes; and alſo for that purpoſe in certain cept laws 
excepted caſes. And there is no proviſoe 
that the ordinances they ſhall paſs ſhall not 
be repugnant to the laws of England. This 
therefore is the fixth difference between the 


two commiſſions, 


The next difference between theſe two 
clauſes, or the ſeventh difference between the 
two commithons, is this. 


In the old commiſſion the Governour is 
directed to ſend over to England copies of the 
ordinances that are paſſed by the aſſembly, 

1 | wille 


of taxation 
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pointed lr within the ſpace of three months after they 


ſending are paſſed, to be allowed or diſallowed by the 
newordl- 


nantes King's Majeſty, as he ſhall think proper, 


Taten In the new commiſſion the Governour is di- 
E Aal- Fr 


Jowed or rected to ſend over the like copies of the ordi- 
difallowednances paſſed by the legiſlative council, within 
_ .the ſpace of fix months after they are paſled, 

to be allowed or difallowed by the King's 


Majeſty, as he ſhall think proper. | 
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The next, or third, difference between theſe 
two clauſes, or the eighth difference between 
the two commiſſions, is this. | 


End - . 


— 
_— 
— e - 
Sa—_—_ : 1 


In the old commiſſion it is ſaid, that, if 
any of the ordinances paſſed by the Governour, 
council, and aſſembly, that have not been 
before confirmed by the King's Majeſty, - ſhall 
at any time be diſallowed by him, it ſhall, 
from the time of the ſignification of ſuch his 
Majeſty's diſallowance, become void and of 
no effect. From the natural import of theſe 
words, ** not before confirmed by us,” it ſhould 
ſeem that an ordinance paſſed by the Gover- 
nour, council, and afſembly of the province, 
under the old commiſſion, - and that had been 
afterwards confirmed by his Majeſty by his 
order in council, could not at any future pe- 
riod be difallowed by him. But in the new 
commiſſion theſe words, not before confirmed 
by us,” are omitted; ſo that the King ſeems 
to retain a power of diſallowing the 
— 
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paſſed by the Governour and legiſlative coun-Perpztull 
eil under the new commiſſion at the diſtance che crown 
of forty or fifty years after they have been'? repeal 
paſſed, or any other future period, how diſtant nances of 
ſoever, even though he ſhould have confirmed the Pro- 


i vince. 
them by his order in council. a 


The fourth difference between theſe two 


claus, or the ninth difference between the 


two commiſſions, is this. 
By the old commiſſion all the ordinancey 
that ſhould be paſſed by the Governour, coun- 
cil, and aſſembly, were to be in force imme- 
diately from the time of their paſſing, unleſs 
a clauſe ſhould be inſerted in them expreſsly 
ſuſpending their — for a certain time, 
or till his Majeſty had confirmed them by hig 
order in council. But by the new commiſſionordinan- 
no ordinance concerning religion, or by which 8 
any puniſhment. greater than fine or impriſon- are not to 
ment for three months may be inflicted, is tod er | 
be of force in the province till it has been bang been 
confirmed by the King by his order in hisby the 
privy-council. But it muſt be obſerved that, fn or- 
with this confirmation of the King by hiscouncil. 
order in council, any ordinance whatſoever, 
either concerning religion or any new and ſe- 
vere puniſhment or mode of trial, or any thing 
elſe, except the impoſition of taxes, may, 
(for aught that appears to the contrary in this 
commiſſion, ) be eſtabliſhed and executed in 
| | the 


== I 3 = IE. —— 
V7 OED 
„ ane; Po OE 
-. - = 
* 


- = = bor n= 


— 72 - 


— 


— no —— ——_— 6 
RN XL 4 
— C — 


1 214 } 


the province ; the reſtriction above-mentioned 
in the old commiſſion, which directed that the 
ordinances ſhould not be repugnant, but, a 
near as may be, agreeable to, the laws of 
— being omitted in the new. one. 
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f N. B. The expreſſion uſed in this part of ; 
| the new commiſſion and in the act of parlia- col 
Þþ ment on which it is founded, of à puniſi vent the 
_ *_- greater than fine or impriſonment for three months, anc 
4 is a very looſe one, ſince it is very difficult to pre 
* compare the magnitudes of puniſhments of g0 
= different kinds with each other. The ex- all 
5 M prefſion ought rather to have been, any other pr 
bo puniſhments than thoſe of fine and impriſonment, ne 
1 or any impriſonment for more than three months : by 
2 for that, I preſume, was the meaning of the ley 
| perſon, (whoever he was,) that drew op that by 
i act of parliament. m 
io . The fifth difference between theſe tro la 
mu pro- Sclauſes, or the tenth difference between ad 
= 7229's two commiſſions, is as follows. In the old W 
dell. commiſſion the Governour is impowered to cl 
$4 | adjourn, prorogue, or diſſolve all general aſſem- 0 
1 blies of the freeholders: but in the new com- 0 
3 miſſion there are no words to impower the i 
1 Governour to adjourn or prorogue the legiſla- [ 
1 tive council. Quære, whether it is the in- b 
„ tention of government that the legiſlative. 
in council ſhall continue fitting. for the purpoſe 
3s of making laws for the whole four mon ths 6 
9 8 g 8 from 
4 


Meth 
Wa | 


( 


1 
from the firſt of January to the firſt of May? 
or may they adjourn, or prorogue, themſelves 


by their own authority without the order of 
the Governour or what is to be done in this 


matter ? 


The eleventh difference between the two 


commiſſions is this. In the old commiſſion. 


the Governour is impowered, by the advice 


and with the conſent of the council of the 


province, to iſſue out for the ſupport of the 
government of the province, and not otherwiſe, 


all publick monies that ſhould be raiſed in the. 


province by any act of aſſembly. And in the 
new commiſſion the Goyernour is impowered; 
by the advice, and: with the conſent, of the 
legiſlative council of the province, to iſſue out 
by his warrants, for the ſupport of the govern= 


ment, and not otherwiſe, the publick monies 


granted and raiſed for the publick uſes of the 
faid province, without the words, raiſed by any 
aft hereafter to be made within our ſaid province, 


which are in the old commiſſion. This 


change is neceſſary on account of the reſtriction: 


of the power of the Governour and legiſlative 
council of the province with reſpect to the 


impoſition of taxes; which makes it impoſ- 
ible that any publick monies ſhould be raiſed. 
by any act to be made within the province. 


N. B. This clauſe of | the Goyernour's new 
commiſſion, which impowers him, with the 
. As advice 
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advice and conſent of the legiſlative council of 
the province, to iſſue out by his warrants, for 
the ſupport of the government of the province, 
and not otherwiſe, the publick monies.granted 
and raiſed for the publick uſes of the ſaid pro- 
vince, ſeems to be hardly conſiſtent with the 
following clauſe in the act of parliament which 
paſſed in the ſummer 1774, at the fame time 
as the act for regulating the government of the 
province of Quebeck, and which granted to 
the King's Majeſty certain duties on rum; 
brandy, and molaſſes imported into the ſaid 
province. This clauſe directs, That all the 
monies that ſhall ariſe by the ſaid duties (except 
the neceſſary charges of raiſing, collecting, levy- 
ing, recovering, anſwering, paying, and account- 
ing for the ſame,) ſhall be paid by the colleflor 
of his Majeſty's cuſtoms into the hands of his Ma- 
jeſtys recetver-general in the ſaid province for the 
time being, and ſhall be applied in the firſt place 
in making a more certain and adequate proviſion 
towards defraying the expences of the adminiſtra- 
tion of juſtice and of the ſupport of civil govern- 
ment in the ſaid province : and that the Lord 
High Treaſurer, or Commiſſioners of his Majeſty's 
Treaſury, or any three, or more, of them, for the 
time being, ſhall be, and is, or are, hereby im- 
powered, from time to time, by any warrant, 0r 
warrants, under his, or their, hand, - or hands, 
to cauſe ſuch money to be applied out of the ſaid 
produce of the ſaid duties, towards defraying the 
ſaid expences; and that the reſidue of 15 Jaid 
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duties ſhall remain and be reſerved in the hands of 
the ſaid recerver-general for the future diſpoſition 
of parliament. By this clauſe the monies ariſ- 
ing from theſe duties are to be applied, to the 
purpoſes for which ey are raiſed, by the war- 
rants of the commiſſi | | 
whereas the above-mentioned clauſe in the 
new commiſſion of the Governour * 
a power, with the conſent of the 

council, to iſſue the publick monies raiſed in the 


oners of the treaſury: 


egiſlative 


province by his warrants. Quære, by whoſe 


warrants the receiver-general of the province 
of Quebeck may lawfully pay the monies 


ariſing from theſe duties; by thoſe of the 
commiſſioners of the treaſury only, or by thoſe 
of the Governour of the province, with the 
confent of the legiſlative council ? See the 
Stat. 14 Geo. III. cap. 88. intitled, * An act 


to eftabliſh a fund towards further defraying the 


charges of the adminiftration of juſtice, and ſup- 


port of the civil government, within the province 


of Quebeck in America. 
The twelfth and laſt difference between the 


two commiſſions is this. There is in both 
commiſſions a clauſe impowering the Gover- 


nour, with the conſent of the. council, to 
grant lands in the province: and the words of 
this clauſe are the ſame in both commiſhons. 
But in the old commiſſion this clauſe is fol- 
lowed by a proviſoe directing that the grants 
which ſhall- be made by virtue of it, ſhall be 
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of omitting this proviſoe 1 in the new. com- 
: miſſion. ] i 5 | | C 


F 


made agreeably to the King's inftrudtions to 
the Governour, and that — ſaid inftruftiong 
ſhall be publiſhed in the province, and entered 
on record, in like manner as the grants of 
land 3 are directed to be entered. 
But this proviſoe is omitted in the new com- 
miſſion. The words of this proviſoe are 26 
follows. Provided the ſame be conformable 
« to the inſtructions herewith delivered to 
or Pos or to ſuch other inſtructions as may 
« hereafter be ſent you under our ſignet and 
ſign manual, or by our order in our priyy 
«* council ; which inſtructions, or any articles 
60 e therein, or any ſuch order made 
* in our privy council, ſo far as the ſame ſhall 
« relate to the granting of lands as aforeſaid, 
e ſhall from time to time be publiſhed in the 
te province, and entered on record in like 
% manner as the faid grants are hereby di- 
* rected to be entered.” [Qyzre the reaſon 
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Theſe are all the differences that I have / 
obſerved between theſe two commiſſions. 
The commiſſions themſelves have hoon late 
publiſhed by Mr, Almon. 
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A Remark concernin ag the power of 
erecting courts of juſtice in the 8 
vince of Quebeck. 


JP the late act of parliament for rexalatin 

the government of the province of Gucbeck 
there 7 the following clauſe concerning the 
eſtabliſhment of courts of juſtice in the ſaid 
province. * And be it further enacted by the 
authority aforeſaid, That nothing herein contained 
Hall extend, or be conſtrued to extend, to prevent 
or binder his Majefly, his heirs and Jucceſſors, 
by his or their letters patent under the grea Tor 
of Great-Britain, from epetting, conſtituting, 
appointing, ſuch courts of eriminal, ci i -and 
eccleſiaſtical, juriſdiction, within and for the [aid 
province of Quebeck, and appointing, from time 
to time, the judges and officers thereof, as bis 
Majeſty, his heirs and ſucceſſors, ſhall think ne- 


ceſſary and proper for the eo 2 the 


ſaid province.” 


By this clauſe it ſhould 1088 that” the 
courts of juſtice that are to be erected in the 
province, in the room of thoſe which are 
aboliſhed by this act, ought to be erected by 
letters patent under the great ſeal of Great- 
Britain. Yet in the new commiſſion of Go- 


vernour Carleton there is a clauſe which 
impowers the Governour, with the conſent 
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or whether, 2dly, an ordinance of the Gover- 


the great ſeal of Great- Britain, becauſe it is 


L 
of the legiſſative council eſtabliſhed in the 


8 to erect ſuch courts of judicature ag 
e and they ſhall think fit and neceſſary for 
the hearing and determining all cauſes in it, 
as well criminal as civil. The words of this 
clauſe are as follows. And we do by theſe 
preſents give and grant unto you, the ſaid Guy 
Carleton, full power and authority, with the: ad. 
vice and conſent of our ſaid council, to ered, 
conſtitute, and eſtabliſh, ſuch and Jo many courts 
of judicature and publick juſtice within our ſaid 
province under your government, as you and they 
ſhall think fit and neceſſary for the hearing and 
determining all cauſes, as well criminal as civil, 
and for awarding execution thereupon, with all 
reaſonable and neceſſary powers, authorities, fees, 
and privileges, belonging thereunto. | 


Quære, whether this clauſe of the com- 
miſſion is not void, as being contrary to the 
aforeſaid clauſe of the act of parliament, which 
ſuppoſes that the courts of juſtice in the pro- 
vince will be erected by the King's letters 
patent under the great ſeal of Great-Britain; - 


nour and council of the province may be con- 
ſidered as equivalent to letters patent under 


paſſed in purſuance of the powers granted to 
the Governour by his commiſſion of governour, 
which is under the great ſeal of Great-Bri- 
tain zor whether, 3dly, as the words of the 
| __ | a 


: £ at } 


act of parliament do not expreſely prolübit 
the Kin g from delegating to the Governour, 
by his Commiſſion under the great ſeal of 
Great- Britain, a power of erecting courts of 
juſtice in the province, but only reſerve to 
him the power of doing it himſelf by his 
letters patent, if he ſhall ſo think fit, the King 
ought not to be ſuppoſed to be at- liberty to 


9 * 


make ſuch a delegation of his power in this 4 
behalf to his Governour, in the ſame manner 1 
as he would have been if the clauſe ahove- + 
recited had not been inſerted in the a&.---- 17 
Yet the ſafeſt and moſt: regular way of pro- 5 
ceeding in this buſineſs ſeems to be to erect * 
the neceſſary courts of juſtice in the province 5 
by his Majeſty's letters patent under the great np 
ſcal of Great-Britain, agreeably to the ſuppo- ih 
fition and reſervation of the act of parliament. 4 
And, as to eccleſiaſtical courts, (if any ſuch ml 
are to be eſtabliſhed,) they can only be eſta- ik 
bliſhed by the King's letters patent, becauſe 8 
the above- recited clauſe in the Governour's 0 
commiſſion does not make any mention of * 
them, but only ſpeaks of courts of juſtice for JM 
determining cauſes criminal arid civil. This mat- 
ter ſeems to — Wee of fartlier conſideration. ; 9 

11 ' Ul 
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It is ſaid that the * W 
nour of the province of Quebeck, Hector 
Theophilus Cramahe, Efq;. has acted in the 
capacity of Lieutenant-governour ſince General 

Carleton 8 
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Catleton' s return into the province as Cover. 
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Quære, whether this is not i r, 
hive commiſſion of —_— im- 


powering him to act only in caſe of the death, 


or during the abſence, of the Captai n-general and 


Governour in _— of the ſaid province. At 
leaſt ſuch was the tenour of the commiſſion 


of Lieutenant-governour granted to General 
Carleton in the year 1766, when General 
Murray was 1 in chief of the 

vince, That commiſſion was as follows. Fo 


Commiſſion of Lientenant-Govetrigat 


of the province of We in North 
America, 


GEORGE R. 


* the THIRD, by the grace of God, 
ng of Great- Britain, Fred and Ireland, 
WE of the faith, and ſo forth : Jo our 
#ruſly and well. beloved Guy CARLETON, 
Eſquire, greeting: 5 


WV. E, 2 eſpecial truſt and confidence 
your loyalty, integrity, and ability, 
do, by v theſe. preſents, conſtitute and appoint 


you to be our Lieutenant-Governour of our 


rovince of Quebeck, in America; to have, 
bold, exerciſe, and enjoy the ſaid plac 
office during our pleaſure, wich 


privileges, profits, peryuiſites, adva tages 


do the fam fame belonging or appertaining. 


{ aa3 J 
And further, in caſe of the death, or during 


I the abſence, of our Captain-general and Go 
1. vernour in chief of our ſaid province of Que- 
15 beck, now, and for the time being, we do 
nd hereby authoriſe and require you to exerciſe 
At and perform all and ſingular the powers and 
on directions contained in our commiſſion to our 
al Captain-general and Governour in chief, ac- 


al cording to ſuch inſtructions as he has already 
7 received from us, and ſuch further orders and 
5 inſtructions as he, or you, ſhall hereafter 
receive from us. | 
11 And we do hereby command all and ſingu- 
h lar our officers, miniſters, and loving ſubj 
4 in our ſaid province, and all others whom i 
may concern, to take due notice hereof, and 
to give their ready obedience accordingly, 
Given at our court at St, James's, the 
ſeventh of April, 1766, in the ſixth year 
of our reign. AA 
By his Majeſty's command,  - 
(Signed) FH. S. CONWAY. 
Guy Carleton, Eſq; Lt. Governour of Quebeck. 
Entered as follows. 
Entered at the Treaſury. WORN 
(Signed) THOs, FOMKYNS.. 
Entered in the office of the Lords Commiſ- 
ſioners for Trade and Plantations, . 


” 


(Signed) 8. BRADBURY. 
A Re-> 
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A Remark concerning the illegality of 


Warrant under his Hand and ſeal, cauſe any of 


plaints of any of his ſubjects concerning any 


[ 224 


the arreſt of Mr. THOMAS Wark 
in October, 1 , è æñR⏑ 5a 


ITT is well known that the King of Great- 

Britain, though he is the fountain of all 
civil and military authority in the kingdom, 
yet cannot lawfully, by his own immediate 


his ſubjects to be arreſted or impriſoned. ' The 
reaſon aſſigned for this perſonal incapacity of 
the ſupreme magiſtrate of the country to exer- 
Ciſe theſe acts of civil power, is a very juſt and 
ſatisfactory one: it is becauſe he is not ame- 
nable to any of the courts of juſtice in the 
kingdom, as a defendant, to anſwer the com- 


anjuries he may have done them by the im- 
proper exerciſe of his authority. Since there- 
fore he is not compellable to make ſatisfaction 
to the perſons whom he might wrongfully 
impriſon, the law ſays he ſhall not have power 


to impriſon any body at all, but that, if he 


Hall attempt to do ſo, his warrant of com- 
mitment under his hand and ſeal ſhall not be 
deemed of ſufficient authority to juſtify thejailor 
in detaining the perſon whom he ſhall have com- 
mitted to his cuſtody, or to protect him againſt 
a civil action of treſpaſs and falſe impriſon- 
ment brought againſt him by the perſon ſo 

| 8 impriſoned. 
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impriſoned. This is clear and ſettled law, 
and of very long ſtanding. For, in the year- 
book of the firſt e Henry VII. page 4, 

lacito 5, we meet with the following ſhort, 
Lat curious, paſſage, which was afterwards 
cited by Sir Edward Coke in the debates on 
the famous Petition. of right. Huffey, chief 
juſtice, diſoit, Que Sir John Markbam difoit au 
roi Edward le 4, que il ne poit arreſter un homme 
fur ſuſpicton de treaſon ou felonie, ficome aſcuns 
de ſes liges puifſent ; parceque, fi il face tort, le 
parti ne poit aver action. Huſſey, (the 
chief juſtice of the King's-bench in the firſt 
year of Henry VII.) ſaid, that Sir John Mark- 
ham, (who had been chief juſtice in the reign 
of Edward IV.) had ſaid to King Edward IV. 
that he could not arreſt any man upon ſuſpi- 
cion of treaſon. or felony, as ſome of his Ma- 
jeſty's liege ſubjects might do; for this reaſon, 
that, if he was to do wrong, the injured party 
could have no action againſt him.” No in- 
convenience ariſes from this reſtraint upon the 
perſonal power of the King; becauſe hows are 
always magiſtrates enough appointed by him, 
who have authority to commit all offenders 
againſt the laws to priſon. upon juft and ſuffi- 
cient information given before them upon 
oath, and who (when they adhere to the rules 
which the law preſcribes,) are ſufficiently pro- 
tected by the law in the execution of this part 
of their duty, to be above all fear of being 
moleſted on that agcount. e 
W The 
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Ihe ſame law ſubſiſts in the American pro- 
vinces with reſpect to the power of the Go- 
vernour ; and for the ſame reaſon. - He cannot 
impriſon any of the king's ſubjects under his 
government by his own warrant, or order, of 
commitment; becauſe he cannot be ſued and 
compelled to pay damages to the parties whom 
he might thereby have injured, in the courts 
of the province of which he is governour, 
General Carleton therefore had no authori 
to cauſe Mr. Thomas Walker of Montreal to be 
arreſted for high treaſon, or any other crime, by 


his own warrant, or order, even tho' we ſhould 


ſuppoſe Mr. Walker to have been guilty of it, 
and the general to have had the fulleſt informa- 
tion, upon the oaths of credible witnefles, that 
he was ſo. But this could only be done by Mr. 
Hey, the chief, juſtice of the province, if he 
really was chief juſtice of the province at that 
time, that is, if his commiſſion of chief 


Juſtice had been renewed fince the firſt of May 


laſt, when his former commiſſion was (to- 
gether with all the other judicial commuſſions 
in the province, ) vacated by the Quebeck-act. 
If he was not chief juſtice of the province at. 
that time, that arreſt of Mr. Walker ought to 


have been made (if it could be legally made at 


all,) by Meſſieurs Fraſer, Marteilhe, and Rou- 
ville, the three conſervators of the peace for the 
diſtrict of Montreal (mentioned above in page 
1 54) whom General Carleton appointed to that 
new office on the iſt day of May, 1775, to pre- 
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rent the total anarchy into which the province 
would otherwiſe have been thrown by the va- 
cating Clauſe of the Quebeck-aR. It is true in- 
deed that juſt objections may be made even to 
their authority, becauſe they were appointed, 
(as I underſtand, ) by the ſingle authority of the 
Governour, without the concurrence of the 
council of the province ; whereas they ought, 
according to the clauſe herein before cited, 
(in page 220,) from theGovernour's new com- 
miſſion, to have been appointed by the Go- 
yernour with the advice and conſent of the ſaid 
council. For the appointment of the firſt new 
judges by commiſizons ſpecifying the powers 
they are to exerciſe, after the abolition of all 
the former courts of juſtice in the province by 
the vacating elauſe of the Quebeck- act, is in 
truth erecting new coterts of judicature, which 
the commiſſion directs to be done with the 
conſent of the council: and it is only when 


the courts of judicatute of the provinee have 


been regularly eſtabliſhed in it, and their pow- 
ers and juriſdictions legally ſettled and defined, 
(either by the King's letters patent under the 
great ſeal of Great- Britain, agreeably to the 
power reſerved to his Majeſty in the Quebeck- 
act, or by the joint act of the Governour and 
council of the province, agreeably to the clauſe 
above-mentioned in the Governour's new com- 
miſſion,) that the Governour, (according to 
his commiſſion,) may by his ſingle authority 
appoint the judges who are to fill them. How- 
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of the diſtrict of Montreal ſuch a guard of 
ſoldiers, to aſſiſt him in the execution of the 


{ 28 1 


ever, thoſe conſervators of the peace, if they were 
not legal magiſtrates duely appointed according 
to the directions of the commiſſion, were the 
perſons who came the neareſt to that character 
of any perſons in the province: and therefore 
they, and not the Governour, ought to have 
iſſued their warrant to arreſt Mr. Walker for 
high treaſon, if in truth there was ſufficient in- 
formation upon oath to juſtify ſuch a ſtep. And 
this was the conduct General Carleton purſued 
in November, 1766, when he was Lieutenant- 
governour of the province. He did not then 
himſelf iſſue warrants to apprehend offenders; 
but left the ſix gentlemen at Montreal, who 
were charged upon the oath of. one Mac- 
Govock, {an accomplice,) with a concern in 
the cruel aſſault and wounding of this very 
Mr. Thomas Walker on tae fixth day of De- 
cember, 1764, to be apprehended by the 
warrant of Mr. Hey, the chief juſtice of the 
province; and only gave an. order. to the 
worthy Lieutenant-colonel Maſſey, (who was 
at that time the commanding officer at Mon- 
treal,) to give the provoſt-marſhal, or ſheriff, 


PIs 


chief juſtice's warrant, as he ſhould deſire. 
This was acting regularly and agreeably to 
law. I cannot conceive therefore how it 
comes to pals that on the late occaſion he has 
taken upon him to iſſue his own warrant, or 


order, to apprehend Mr. Walker, unleſs it be 
N upon 


Witte 
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upon a ſuppoſition that he Was authorized to 
do ſo by the martial law, which he had eſta- 
bliſhed in the province. But, (beſides that 
he had eſtabliſhed martial law in the province 
at a time when it ought not to have been 
eſtabliſhed, becauſe juſtice could have been 
adminiſtered by the King's courts in the pro- 
vince in the uſual manner,) I preſume it is ſuffi- 
ciently evident, from the authorities cited above 
in the foregoing Reflections on Martial Law, 
that that ſpecies of law relates only to mariners 
and ſoldiers and the perſons who join them- 
ſelves to them, and conſequently could not 
be legally exerciſed with reſpect to Mr. Tho- 
mas Walker, who was not either a ſoldier or 
a militia-man, but continued in the capacity 
of a man in trade, carrying on his pot-aſh 


works at his country houſe at Aſſumption. 


It is plain therefore that this arreſt of Mr. 
Walker by the Governour's own order, is not 
to be juſtified either by the principles of mar- 
tial law or by thoſe of the common or the 
ſtatute law of England. If therefore it can 
be juſtified at all, it muſt be by ſuppoſing that, 
by the revival of the laws an cuſtoms of 
Canada, in all matters of property and ciuil 
rights, by the late Quebeck- act, the high 
powers of government exerciſed in that pro- 
vince by the French governours and intend- 
ants, in the time of the French government, 
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are + on revived and veſted in the perſon of 
the Governour. Now, if this be the ground 
upon which this arreſt of Mr. Walker is to be 
juſtified, it is a plain and ſtrong confirmation 
of the apprehenſion entertained by Mr, Dun- 


ning at the time of debating the Quebeck-bill 


in the Houſe of Commons, that ſuch a re- 
eſtabliſhment of ar arbitrary authority in the 
Governour would be the conſequence of that 
pernicious act. The words matters of property 
and civil rights are exceedingly extenſive, and 
therefore exceedingly dangerous. To common 
ears they ſeemed to convey no other meani 
than this, „that in the deſcent of lande 
eſtates, the dower of widows, the diſtribution 
of the effects of perſons who die inteſtate, the 
euſtomary dues of ſeigniors from their tenants, 
(ſuch as their right to a toll from them for 
grinding their corn at their, (theſeigniors) mills, 
and their right to a fine upon the alienation of 
their lands,) and the like indifferent matters, 


which are no way connected with the liberty 


of the ſubject, the former laws and cuſtoms 
of Canada ſhould be obſerved.” But it is a 
well-known maxim, that Dofoſus verſatur in 


generalibus ; and therefore Mr. Dunning, with 
his uſual penetration and ſagacity, ſuſpected 


that on this occaſion more might be meant than 


mer the ear, and that the arbitrary powers of 


government exerciſed formerly by the French 


governours and intendants might be intended 


to begrevived by them: at leaſt he —_ 
| ; at 
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that they might afterwards be made uſe of 
for that purpoſe, though it ſhould not have 
been intended by the framers and ſupporters: 
of the bill. He therefore ſuggeſted CIP 


ceſſity of inſerting a ſhort clauſe in the bill for 
giring the inhabitants of that province, in 


expreſs terms, the benefit of the writ of habeas. 


corpus, and of all the laws of England that 
relate to the protection of the liberty of the 
ſubject. And, in the further progreſs of the 
bill, Mr. Dempſter made a motion for the in- 
ſertion of ſuch a clauſe : but it was ſoon put to 
the vote, and carried in the negative. But now, 
from this arreſt of Mr. Walker by the Go- 
vernour's own order, (ſuppoſing it to have 


been done under the authority of the late act,) 
the neceſſity of inſerting ſuch a clauſe is quite 


apparent. | 


In the Account of the Proceedings, &c. pages 
50,---74, I have inſerted a draught of an act 


of parliament for eſtabliſhing in the province 
ſeven years only, 


of Quebeck, for the ſpace o 
a legiſlative council of as free and indepen- 


dent a conſtitution as I could contrive, with 
a reſtriction on their power with reſpect to the 
impoſition of taxes. I have fince thought” 
that the four following reſtrictions, with fe- 
ſpet to the power of making laws, would 

ſo be highly uſeful, They Gould be intro- 
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duced in page 63, immediately after the firſt 


proviſoe (which is againſt the power of taxa- 
tion,) and before the ſecond proviſoe, which 
relates to the number of members, of which 
the council is to conſiſt, ſo as themſelves to be 
the ſecond, third, fourth, and fifth proviſoes, 


or the third, fourth, fifth and fixth ſections, 


of the draught. 


Four additional Pao vis ozs, to be in- 


ſerted in the draught of an a& of 
parliament for eftabliſbing a legiſla- 
tive council in the province of Que- 
beck, printed in the Account of the 
Proceedings, &c. pages 50, 51, 
Go 74. bo N 


ROVIDED ALSO, and TT IS HEREBY 


FURTHER ENACTED, that none of 
the faid laws, ſtatutes, and ordinances ſhall 
appoint any capital puniſhment, or any pu- 
niſhment affecting the members of any of his 
Majeſty's ſubjects in the ſaid province, or any 
other puniſhment whatſoever but fine and 
impriſonment, for the new offences which 
they ſhall find it neceſſary to create; and that, 
ſo far as any of the ſaid laws, ſtatutes, or 
ordinances ſhall appoint any capital puniſh- 
ments, or any other puniſhments than fine and 
impriſonment, they ſhall be utterly void and 
of no effect whatſoever. ' + 285 

wy | IV. PRO- 


$.- 


1 

IV. PROVIDED ALSO, and IT IS. 
HEREBY FURTHER ENACTED, that 
none of the ſaid laws, ſtatutes, or ordinances, 
that ſhall ordain any crime to be puniſhed by 
an impriſonment of more than three calendar 
months, ſhalt be in force until it ſhall have 
been ſent over to England, and ſhall have 
been approved and allowed by the King's 
Majeſty by his order in his privy council, and 
the ſaid royal allowance of the ſame ſhall 


have been made known to the people of the 
ſaid province by publiſhing the ſaid order in 


council in the Quebeek Gazette. 


v. PROVIDED ALSO, and IT IS HERE. 
BY FURTHER ENACTED, that none of 


the ſaid laws, ſtatutes, or ordinances, ſhall re- 
late to any alteration of Religion in the pro- 


vince, or to the encouragement or diſcourage- 
ment of either the Roman-Catholick-or the 
Proteſtant religion in the ſame ; and that, fo 


far as any of them ſhall have any ſuch ten- 


dency, they ſhall be utterly void and of no 
authority whatſoever. - 2 


VI. PRO VIDE D ALSO, and FT IS 
HEREBY FURTHER ENACTED, that 
none of the ſaid laws, ſtatutes, or ordinances, 
ſhall in any wiſe abridge, or diminiſh, the li- 
berties, rights, and immunities of his Ma- 


jeſty's ſubſects in the ſaid. province, that are 


ſet forth in the good ſtatute. of the third year 
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ef the reign of the late King Charles the 
firſt, commonly called The Petition e Righy, 
or in the ſtatute of the thirty-firſt year of 
the reign of the late King Charles the ſe- 
cond, concerning the writ of Habeas corpus, 
intitled, An act for the better ſecuring the 
liberty of the ſubjett, and for prevention of in- 
Fri ſonments beyond the ſeas ; ; or in the ſtatute of 
the firſt year of the reign of the late King 

William and Queen Mary, intitled, © An > 
declaring the rights and liberties of the Jubjedt, 
and ſettling the ſucceſſion of the crœun; and 
that, ſo far as any of them ſhall have any ſuch 
tendency, they ſhall be utterly void and of no 
authority whatſoever. 


With theſe additional 3 the tegiſl: 
tive council above-mentioned, (which differs 
widely, as we have ſhewn in the Account of 
the Proceedings, &c. from that which is eſta- 
bliſhed by the late Quebeck-act,) might per- 
haps be @ zolerable inſtrument of government 
for the province of -Quebeck for a few years; 
though, I confeſs, a much % deſireable one, 
to all lovers of liberty, than an aſſembly choſen 


by the people. I have only propoſed it upon 


a ſup — that his Majeſty's minifters of 
ſtate ſhould perſiſt in thair reſolution not to 


ſuffer an ably: to be eſtabliſhed in the pro- 
vince: in which caſe it will be uſeful to leſſen 


the evils, that may be apprehended from a 
ile council, as much as poſſible. It is 
| with 


TW! 
with that view only that I formerly prepared 
the above-mentioned draught of an act of par- 
liament for eſtabliſhing a legiſlative council in 
the province of as ſafe and free a conſtitution 
as I could deviſe : and with the ſame view I 


have now added to that draught theſe further 


proviſions for regulating and reſtraining its 
powers. If any laws creating new felonies, 


or other crimes that may require other puniſh- 
n 


ments than thoſe of fine and impriſonment ; 


or any laws concerning religion; ſhould here- 


after be thought to be expedient for the pro- 
vince; the fafeſt and beſt way of proceeding 
in matters of ſo important a nature, will be to 
eſtabliſh them by new a&s of the Britiſh 
parliament itſelf, paſfed, as the occaſions ſhall 
require, for that purpoſe. ' Po 


Reflections on the probable conſequen- 
ces of employing Canadian troops 
againft the people of New- England 
and the other united provinces of 
America. 255 


Firſt publiſhed in a Letter to the Printer of 


the Public Advertiſer, on the 16th of 
Auguſt, 1775. eee 


P 1 ' £4 243 : _ : | 
As it is certain, by advices received from 


Canada, that General Carleton is endea- 


youring to raiſe forces amongſt the inhabitants 
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trary kind, moſt pernicious to his Majeſty's 
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of that province, to be ſent againſt the rebel 
provincials in the Maſſachuſetts Bay and pro- 
vince of New-York; and as many people, 
from an opinion of the courage and activity 
of the Canadians, and their ſkill in the Ame- 
rican manner of making war by buſh-fighting, 
ſeem to entertain great hopes of good ſucceſs 

from this meaſure, I think it may not, be.im- 
proper to lay before the publick, by the means 
of your paper, ſome reaſons of weight that [ 
have heard alledged upon this ſubject by per- 
ſons well acquainted with that country, which 
ſeem to me to prove beyond a doubt that this 
project (which ſeems at firſt ſo plauſible,) will 
be attended with conſequences of a quite con- 


ſervice in America. 


In ſtating theſe reaſons, I ſhall ſuppoſe that 
General Carleton is able to raiſe a body of fix 
thouſand Canadians, zealouſly diſpoſed from 
principles of religion, and (if you pleaſe) ob 
new-born loyalty to their conqueror and ſo- 
vereign, to act againſt the other Americans; 
for this ſeems to have been the hope and view 
of thoſe who are inclined to try this meaſure, 
as well as of thoſe who adviſed and promoted 
the late Quebeck- act, which ſeems to have 
been intended to keep the Canadians in a diſ- 
poſition to be ſo employed; yet I muſt ob- 
ſerve at the ſame time, that the lateſt advices 
from Quebeck repreſent the Canadians as 00 
| | N averſe 
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averſe to this ſervice, and as having aQually 
refuſed to engage in it as volunteers. What 


they will do if they ſhould be ordered or preſſed 
into the ſervice in the King's name by General 
Carleton (who has lately eſtabliſhed martial 
law in the province, ſeemingly with a view to 
be able to uſe this method of raiſing them, 
ſince the province at the time of his eſtabliſh- 
ing martial law was in a ſtate of perfect tran- 
quillity, and the courts of juſtice at full liberty 
to ſit and adminiſter juſtice, according to the 
uſual forms of law, with perfect peace and 
ſafety) remains yet to be ſeen. But in general 
we know that perſons that are forced into a 


ſervice that ĩs diſagreeable to them, are not apt 
to exert themſelves in it with zeal and ſpirit. 


However, let us for a-moment ſuppoſe them 
raiſed and well-diſpoſed to a& with vigour 
againſt the other Americans; the queſtion is, 
whether the employing them in this manner 


will do more good than harm? Now I appre- 


hend that the King's ſervice in America, and 
the reduction of the rebel provincials, would be 
better promoted by keeping the Canadians at 
home within their own province in a ſtate of 
neutrality with reſpec to the preſent conteſt, 
but yet ready to defend- their own province 
againſt the incurſions of the Americans, than 


by carrying this ſame formidable body of ſix 
thouſand Canadians (and the moſt ſanguine 
partizans of the meaſure do not preſume to 


think of a greater number) out of the limits 


of 
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of Canada to make war upon the other 
Americans, : 1 


For, in the firſt place, if Canada is neuter, 
all the corn they are able to export (which is 
between four and five hundred thouſand bu- 
ſhels) may be ſent as a ſupply to General 
Gage's troops at Boſton, who otherwiſe muſt 
be ſupplied with corn either from England 
and Ireland, acroſs the Atlantic Ocean, or 
from Nova-Scotia, which I believe does not 
afford ſo large a quantity for exportation as 
Canada, more eſpecially at this time, when 
great numbers of people are gone thither from 
the continent of America, to avoid the calami- 
ties of war. And a good deal of hve cattle 
may be ſent in the ſame manner from Canada 
to General Gage's army. Now this, I conceive, , 
muſt be an object of great importance to the 
King's troops at Boſton, to whom all the reſt 
of the continent of America affords not a 
pound of bread. But if the Canadians break 
their neutrality, and march out of their pro- 
vince againſt the other Americans, this ad- 
vantage will be totally loſt: for the other 
Americans will, in return for theſe hoſtilities, 
moſt infallibly make incurſions into Canada, 
and deſtroy both the corn and the habitations 
of the Canadians. This they can eaſily do 
whenever they pleaſe, becauſe they are in 
poſſeſſion of thoſe two very important for- 
treſſes, Ticonderoga and Crown Point, which 

are 
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ate the very gates of Canada; without wh 
no troops can paſs either into or out of that 
province, otherwiſe than by ſea, with the te- 
dious navigation of the river St. Lawrence, 
the mouth of which 1s-no.JJefs than 300 miles 
diſtant from the town of Quebeck, and 54a 
from Montreal. How theſe moſt capital 
poſts came to be ſurprized by the provincials, 
let thoſe perſons explain whoſe duty it was to 
preſerve them. But now that the provincials 
have got poſſeſſion of them, it is probable they 
will keep it for a long time, as it will be a work 
of exceeding great difficulty to retake them. 
And while they do keep poſſeſſion of them, 
it is moſt certain they have it in their power, 
whenever they pleaſe, to pour in parties of 


> 
-- 
* 
® 


three or four hundred men into the richeſt 


and moſt fertile part af the province, about 
Montreal, to burn the houſes, and deſtroy the 
corn and other ſtores of every kind. Nor les 
it be imagined. that the Canadians can. hinder 


them from doing ſo, fo. long as: they are 


maſters of thoſe two. poſts, even though we 
ſhould allow the C. to be braver men, 
better ſoldiers, better markſmen, better woodſs 
men, better buſh-fightets;: better every thing 


than the Engliſh Americans, and able to beat 


double their own: number. of: the latter where- 
wer they meet them, as ſome people have 
been taught to believe them: for while theſe 
terrible ſix thouſand: Canadians are employed 
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| back-ſettlements of Maſſachuſets Bay, Con- 
necticut, and New-York, or are ' encamped 
with General Gage at Boſton, or where-eyer 
elſe he ſhall take poſt, in order to enable him 
to make head againſt the grand - provincial 
army, they will be evidently unable to defend 
their own province againſt the above-men- 
tioned incurſions of the other Americans from 
Crown Point: and as to the Canadians, that 
will then be left in Canada, they will not be 

above 10,000 men more in the whole-countr 
able to bear arms, who will be diſperſed in 
ſeparate habitations along the banks of the 
river St. Lawrence, and two or three. rivers 
that run into it, for the ſpace of 250 or 400 
miles, taking care of their private affairs, and 
articularly of the cultivation of their lands. 
N ow what reſiſtance can theſe people make to 
two or three different parties of Americans, 
of 200 men each, entering the province from 
Lake Champlain at the fame time, and taking 
different routs through the country, one on 
each fide of the river Richlieu, (which takes 
its riſe from Lake Champlain) and another 
along the ſouth-ſide of the river St. Lawrence, 
and perhaps a fourth venturing to. croſs the 
St. Lawrence, and lay waſte the lands on the 
north fide of it, and all bent only upon de- 
vaſtation, and retreating as ſoon as they per- 
ceive any body of people collected to reſiſt 
them? I believe every one muſt be ſenſible, 
that it will be impoſſible. to prevent, hy 

2 1 — 


1 

ſuch incurſions. And as a proof from experi- 
ence that it would be ſo, it ſhould be remem- 
bered that the celebrated Major Rogers once 
penetrated in this manner into Canada, in the 
laſt war, (while it yet belonged to the French 
king, and the Canadians were maſt ſtrenuous 
in defence of it) as far as the town of Three 
Rivers, that is, go miles beyond Montreal, 


tice that ſome French troops were marching 
to oppoſe him, retreated again with ſafety 
into the adjoining Engliſh provinces. Theſe 
incurſions will therefore be unavoidable, ſo. 
long as Crown Point and Ticonderoga remain 
in the hands of the provincials, unleſs a ſtrong 
body of troops be encamped on ſome neigh- 
bouring part of the banks of Lake Champlain, 
or perhaps on the two oppoſite banks of it, to 
watch the motions of the provincials at Crown 


thence to make incurſions into Canada. And 
theſe troops too ſhould be poſſeſſed of a con- 
ſiderable water-force of large boats and ſmall 
ſloops of war upon the lake, (which muſt all 
be built upon it) to oppoſe the Americans 
upon the lake, in caſe a ſtrong party of them 
ſhould be bold enough to venture to paſs 
along the lake between the twa royal camps 
on the banks of it, and land on the further 


tion which, though hazardous, would be by 
na means impoſſible, if we confider the en- 
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thuſiaſm with which they appear to be an 
mated in the preſent unhappy conteſt, even 
when they are ighting againſt their proteſtant 
fellow- ſubjects, his Majeſty's regular forces, 
who are only doing their duty, and obeying 
their orders in endeavouring to ſupport the 


authority of parliament ; - and much more 


therefore when we conſider the rage and in- 
dignation which they would feel at having 
been invaded and moleſted by their late con- 
quered enemies, the Canadians, thoſe bloody, 
ſavage, popiſh dogs, as they would call them, 
whom the parliament ſeems, by the late Que- 
beck- act, reſolved to continue in the condition 
of papiſts and ſlaves, on purpoſe to cut their 
throats. For theſe are the ſentiments which 


the Americans have expreſſed concerning the 


late Quebeck- act; and this is the ſpirit with 
which they would certainly act againſt the 


Canadians, in caſe the Canadians ſhould take 


part in this war againſt them: ſo that in truth, 


the cruelleſt thing that can be done to the 
poor Canadians (whatever kindneſs may be 


profeſſed towards them) is to involve them in 


the preſent war. And indeed 1 believe they 


are ſenſible of the extreme danger of their 
acting offenſively on this occaſion againſt their 


more numerous and powerful neighbours in 


the Engliſh colonies, and are on that account, 
as well as others, moſt anxiouſly deſirous to 


continue neutral. They are conſcious that it 


is not merely eat in battle, but extermina- 
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tim, or the mfl ſevere ſubjefion, that they 
would have to fear from the provincials, in 
caſe they ſhould act againſt them, and fail of 
ſucceſs in the conteſt. | However, to return 
to what I ſet out with —— I preſume 
it is now ſufficiently apparent that, if the 
Canadians are made to act againſt the rebel 
Americans, their country will infallibly be 
laid waſte, and will conſequently be 10 länger 
able to ſupply thie King's troops with corn 
and other 7 nd this J apprehend 
will be a conſiderable diſedvatitage to King $ 
ſervice, and perhaps more than counterbalance 


the advantages that may be derived from the 
 affiftance of a body of Canadians. 


But, in the ſecond place, I apprehend —_ 
the devaſtation of Canada, by the incurſions 
of the Engliſh Americans, will have even a 
{till further bad effect. For it is probable, 
that the Canadians who are engaged in the 
King's ſervice, when they hear that their 
houſes are burnt, and their lands laid waſte by 


the provincials, and their wives and children 
reduced to a ſtarving condition, will think it 


neceſſary to deſert this fatal fervice. which 
expoſes them” to fuch a variety of miſery, and 


make what terms they can for themſelves with 


the Americans; in which cafe it is much to 
be apprehended, that they will be forced even 
to join the Americans in the oppoſition to 
Great- Britain. The poprhr leaders among 7 
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the Engliſh Americans may then, when they 
have them at their mercy, proteſt againſt what 
they will ſtyle, (as heretofore in England in 
the civil war) a deteſtable neutrality, and inſiſt 
upon their joining with the other provinces, in 


ſupporting what they call the common cauſe 


of American liberty; and diſtreſs and neceſſity 
will oblige the Canadians to comply. And 
thus by this attempt to make uſe of the Cana- 
dians to reduce the revolted provinces, we may 
cauſe them to be ultimately drawn in to the 


wide- extending vortex of this unhappy Ame- 


rican rebellion. 


Such will probably be the effects of this 
unconſtitutional and left-handed policy of 
arming a ſet of new popiſh ſubjects to reduce 


the other Americans to obedience. It would 


therefore, as I conceive, be a much wiſer 
conduct to preſerve the Canadians in a ſtate of 
neutrality and tranquillity, which I am in- 
formed the provincials are at preſent willing 
to allow them. Theſe thoughts, Mr. Printer, 
are not wholly derived from my own con- 
ſideration of this important ſubject, but have 
been partly ſuggeſted by other perſons who 
are well acquainted with the fituation of that 
province, and the temper of its inhabitants; 
and they have appeared to me ſo juſt, that J 
have found myſelf obliged to aſſent to them: 
and for this reaſon I take the liberty of offering 
them to the conſideration of ſuch of your 

| | | 8 readers 


readers as take a concern in the, prefent;moſt. 
melancholy conteſt. I heartily. wiſh. that all 
the Americans were reduced to the obedience. 
of parliament ; and I wiſh (till more heartily. 
that they would, of their own accord, return. 
to it, and lay aſide their apprehenfions of the 
remote and poſſible, but, in my opinion, im- 
probable oppreſſions, under which they may 
labour in ſome future time from any exertion 

of that authority : for hitherto (I mean, be- 

fore the Boſton Port-bill and other ſubſequent 

acts of parliament, which are the effects, not 
the cauſes, of their reſiſtance to parliamentary 
authority) L do not ſee that they have had any 
juſt, or at leaſt any great, ſubject of complaint. 
But things that are right and neceſſary (as the 
ſupport of the authority of Great-Britain in 
America appears to me to be) ought to be 


done in a right manner, and by right and proper 
inſiruments. And the friends of the principles 


which eſtabliſhed the preſent royal family on. 
the throne of theſe kingdoms, and excluded 
from it, by the act of ſettlement in the 12th 
year of king William, the only ſon of the 


preceding king (then a boy of 12 years of age) 
merely becauſe he was bred. a Papiſt, and 


conſequently was thought likely to entertain 
in his future and riper years, maxims of 
government incompatible with the Engliſh 
conſtitution, will never be brought to think 


that an army of popiſh ſubjects of the crown, 


whether Canadians or Iriſh (for thoſe alſo 
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are talked of on the preſent occaſion) is a ff 
inſtrument for this purpoſe. It is a cankered 
and poiſonous inſtrument, that will add venom 
to the wounds of the nation, and lay the 
foundation of much greater diſorders and 
difficulties than thoſe it is employed to re- 
move. OY ; 


, 


— — 


In the year 1772 Mr. Maſeres had prepared, 
for the conſideration of his Majeſty's miniſters 
of ſtate, a very long draught of an act of pat- 
liament for ſettling the affairs of Religion in 
the province of Quebeck. It contained 3 
printed pages in folio. The aim of it was to 
tolerate in the moſt ample manner the worſhip | 
of the Roman-Catholick religion in that pro- 
vince, agreeably to the capitulation in 1766 
and treaty of peace in 1763 ; but, at the ſame 
time, to countenance and encourage the Pro- 
teſtant religion in ſo powerful and efficacious 
a manner that it could hardly have failed of 
gaining ground and ſpreading itfelf amongſt 
the Canadians in the province, and more eſpe- 
cially among the prieſts, by very quick de- 
grees. The convents of monks and nuns 
were to have been gently ſuppreſſed, by pro- 
hibiting the admiſſion of new members into 
them. The popiſh biſhop was to have been 
reſtrained from exerciſing the powers of fuf- 
pending and depriving prieſts of their ben: fices 
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or the right of exerciſing their ſpiritual func- 
tions, and was to have been permitted only to 
ordain new prieſts, when neceſſary, to cat 
adult perſons, and conſecrate new churches 
and burying- grounds, and other things to holy 
uſes: in ſhort, he was to have been ned 
to the neceſſity of being only, what he had 
probably ſtipulated in the year 1766 that he 
would be, un simple faiſeur de pretres. And 
after the death of Monfieyr Briand, the pre- 
ſent biſhop, it was provided that there ſhould 
be no popiſh biſhop at all in the province : 
but that the ordination of the young Roman- 
Catholick prieſts ſhould be otherwiſe provided 
for in the manner herein above deſcribed, in 
pages 142, 143. And in the room of the ſaid 
popith biſhop, a proteſtant biſhop was to have 
been ſent into t rovince. In the mean 
time the patronage of all the benefices in, the 
province, (except thoſe which belonged to 
= private patrons,) was to have been velted, in 
8 the Governour of the province, inſtead of the 
f biſbop; and the pariſh-prieſts were to have 
t been permitted to marry, without any danger 
- of lofing their livings, provided they could 
obtain the confent of their pariſhioners ta 
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dower out of their benefices, amounting to, 
one fixth part of its annual value, where the, 
| benefice was worth more than a thouſand 
buſkels of corn per annum. And even the 
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monks and nuns now in the province were to 
have been permitted to. marry, if they had 
choſe it, withaut loſing their ſhares of the 
revenues of the convents they reſpectively 
belonged to. And other important regula- 
tions were recommended, which would have 
operated powerfully in favour of the proteſtant 
religion. With all theſe precautions taken in 
_ favour of proteſtantiſm, it muſt be confeſſed 
that there was a clauſe in this draught of an 
act of parliament, by which the Roman- Ca: 
tholick religion would have been in ſomt 
degree eſtabliſhed; as it directed that the 
Romiſh prieſts ſhould have a legal right to 
their tythes from their Roman-Catholick pa- 
riſhioners only, in the manner preſcribed by 
the late act. This perhaps was going too far 
in favour of the popiſh religion: -moſt cer- 
tainly it was going farther than the Britiſh 
nation were obliged to go by the capitulation 
and treaty of peace, as has been ſhewn at 
large in the Account of the n Ge. 
pages 18 1.199. But it was done for the 
fake of the Proteſtant, not the Roman-Ca- 


tholick, religion, and to keep the Canadians 


za the habit of paying tythes, to the end that, 


when they ſhould have embraced the Pro- 


teſtant religion, (which it was ſuppoſed would 


happen in the courſe of no very great num- 
ber of years by means of the encouragements 


given to that religion by the other proviſigns 
of the dill,) the proteſtant clergymen, who 


would 
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would then poſſeſs the benefices of the province, 

might not be deſtitute of a reaſanable mainte- 
nance. But in this draught the excluſion of all 
other perſbns in the province who refufed to 
take the oath of ſupremacy, (except the faid, 
pariſh-prieſts,) from. places of truſt and profit, 
preſcribed by the grand, fundamental, ftatute 
of the 1ſt of Elizabeth (above-mentioned in the 
Account of the Proceedings, &c. pages 186, 187, 
Sc.) was continued; fo that no popiſh judges 
or other magiſtrates could have been appointed 
under it, and much leſs could a popiſh army 
(commiſſions in which are the moſt important 
and dangerous offices of truft and power that 
can be held,) have been raiſed under it. i 


The having prepared a draught of an act of 
parliament of the nature and tendency above- 
deſcribed, for the ſettlement of the affairs of 
religion in that province, ought not, one would 
imagine, to have ſubjeQed the perſon who pre- 
pared it, to the, imputation of having been the 
adviſer ,of the. eſtabliſhment of popery in the 


aid province in the manner in which it has 


been eſtabliſhed by the late Quebeck- act, that 
is, by merely and ſolely giving the Ramiſh 
prieſts Aa legal right to their tythes, without any 
oviſions whatſoever for the encouragement of 
Proteſtant religion; ſince the object of the 
aid — _ — to 7 and 
extinguiſh, (by gentle methods,) the Romany 
Catholick religion, * that of the late wt 


i > x 
= - 
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of parliament, or at leaſt its tendency, ſeems ty 
be to render that religion perpetual. Yet in the 
Norwich Mercury of February 11, 1775, a 
letter to the printer of that paper was publi 

in which that imputation was inſinuated. The 
object of the writer of this letter ſeems to be 
to defend thoſe parts of the late Quebeck- ad 
which relate to the Roman-Catholick religion: 
and in juſtification of the clauſe which gives to 
the Romiſh prieſts a legal right to claim their 
tythes, he does me the honour to cite the ay- 
thority of my above-mentioned drugs of an 
act of parliament on that ſubject. This letter 
was as follows. | 4 


4 


To the Printer of the Norwich Mercury. 


SIR, | January 8, 1775. 
1 FIND from ſome papers, which I had not 
with me, when 1 ſent you what was inſerted 
in your laſt, upon ſome paſſages in the letter of 
« A conſiſtent Whig,” that I was miſtaken in 
ſaying that the parochial clergy of Canada were 


- 


entitled to their tythes, &c. by the faith of treaty, 


In the 27th article of the capitulation of 
Montreal, September 1760, demand is made 
and granted * of the free exerciſe of the Roman- 
Catholick religion to ſubſiſt entire, &c.” But the 
further demand, that the people ſhall be 
obliged by the Engliſh government to 21 the 
prieſts their tythes, &c.” is referred to the king's 
Pleaſure, ; | Th 
1 | e 


U. 251 . 
The prieſts, however, nat to take their 
ches, &c. un moleſted, till the definitive treaty 


| in February, 1763, though there had not been 
any declaration of his Majeſty's pleaſure con- 


cerning it. 


No demand with reſpect to religion was made 


by the French king at ſettling the treaty, but the 


« toleration - of that of the Church of Rome, 


which was agreed r N the bn Eng- 5 


land would — | 


This important point Randing 5 A 
the preſent Mr. Curktor — Maſeres, his 
Majeſty's late attorney- general of the province, 
to ſtate it as a matter of doubt, 2 the 


peyment of the tythes (though the people ſtill 
continued it) could be legally demanded, and 


to whom it ought to be made? and to propoſe 
that proviſion ſhould be made by act of parlia- 
ment, „ 4 the Roman-Catholick prieſts or 


© curates, ſhould be entitled to demand and re- 


© ceive from all the Roman-Catholick inhabi- 


« tants of their pariſhes; in the place, and by the 


© namè of tythes, as heretofore, the thirteenth - 


« ren the fruits of the earth, a which | 
bd ©) 2:44 Jo doi, 


* Sed. * clauſe 2; ol a draught 4 an 200 of parlia- 8 


ment for tolerating the Roman-Catholick religion in the 


8 of Quebeck, and encouraging and I the 


roteſtant, & c. Drawn about 1769 or 1770 by Francis 
to H 


Maſeres, Eſq; his e 8 A 


province. 


Section the 1 ith of the above. 
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we od . in the 200 ſo 88 objedted l. toi. 
How juſtly I leave to your readers, after cons 


ſidering the ſtate of the caſe as it is entire 5e. 
fore them. 85 


th in the ſtrict Tenſe of the term, is ſo 
far from being eſtabliſhed by it in Canada, as 
has been no leſs iniquitouſly than abſurdly aſſerted - 
in the promiſſory advertiſements of candidates 
for ſeats in parliament, and ſtipulations of fag 
tions of their electors, in the publications of the 
conventicle of anarchical deputation in Amerie, 
and thoſe of every incendiary writer at home, 


that it is not ſo much as tolerated, . ne 
interdicted and en n F 01 


'For the royal ſupremacy is not only eſtabliſhed. 
and the papal aboliſhed in the province, but the 
clergy are obliged to hold their benefices in 
actual acknowledgment of the law utider an e 
preſs deed or grant from his Majeſty as Supreme 
in eccleſiaſticals, inſtead of holding them by 
inſtitution or licence from a biſhop appointed or 
approved of by the Roman ſee; and all per- 
ſons there; in any cafes having recourſe to the 
juriſdiction of that ſee are undoubtedly liable to 
the penalties of the acts of Henry VIII. and 
Elizabeth, as it is according to thoſe as that 
the royal ſu premacy is eſtabliſhed, 


The religions by whith-F: underſidnd:the- 
confeſſion of faith with the worſhip and cere- 
| ; monies 
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mdnies of the Church of Rome, are fo fir + 
from eſtabliſhed,” or more than tolerated, 'as your 
more ingenuous correſpondent has expreſſed i it, 
that I hope henceforth, he Will think with me, 
that it is only tolerated, and that full as much 
advantage is taken as in _ ought, of the 
doubtful ſtate of the right of tythes by reſtrain- 
ing the clergy's 2 — of them to *heir own 
ople only, and appro f riating all that may 
ariſe from the lands ers to the encourage- 
ment of e ir in the e of a wot 2285 
teſtant clergy. OED | 


But however this may be, and "thang it 
clearly N to me, that the matter as now. 
ſtated affords no more ſupport for his thinking 

otherwiſe, than as I at firſt had apprehended it 
to be, it is a juſtice equally due from me to the 
publick and to Nm, od retract 21 0 N | 


He that writes for Guck, and not for party, 
will not be the ſecond, . publickly to detect an 

error he may have entertained in arguing for it, 

except when he is not ans firſt 3 in dr it. 
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In anſwer to the charge infinuated in this 
letter, to wit, that 1 had. adviſed, in my 
« draught of an act of parliament aboye- 
« mentioned, the eo-eftablithment of the Ro. 
«© man- Catholick religion in the province of 


« re-eſtabliſhed by the late Quebeck act, 
I ſent to the printer of the Norwich Mer. 
cury, in the month of Auguſt, 1775, the fol- 
lowing long letter, ſigned Philaletbes, in which 
an account is given of ſome; of the principal 
proviſions and regulations, concerning the affairs bl 
of religion in that province, that were con- fol 
tained in the aforeſaid draught of an act of an 
parliament. Many of theſe regulations will pr 
probably be thought, by ſome people, to be of ce 
too bold and dangerous a nature, to have been af 
fit to be immediately adopted by the legiſla- K 
ture, and carried into execution in the pro- 4 
vince, even though the tendency of them may b 
be approved. And I even doubted. myſelf: of a 
the expediency of making them immediatehy; Y 
though, when the ſettlement of the affairs of } 
religion, in that province, ſhould be taken into ; 
| 

| 
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conſideration by the parliament, they ſeemed 
to me to be the moſt beneficial meaſures that 
could be taken upon that fubject. But, as 
there were, at that time, no complaints in the 
province concerning religion, but the Cana- 
dians were perfectly eaſy and fatisfied with 
the compleat toleration of the Roman-Catho- 
lick religion, which they then enjoyed, I 

| thought, 
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3 
thought, it would have been beſt to poſtpone 
the conſideration. of that delicate 00 ect to 
ſome future period, at the diſtance of a few 
| | p 1 * K 
years, and to fetile only the civil affairs of the 
province by an immediate regulation; by de- 
termining, in what points the French laws 
ſhould be revived, or continued, in the pro- 
vince, and in what manner the courts of ju- 
dicature ſhould be conſtituted, and juſtice 
ſhould be adminiſtered in them, and by eſta- 
bliſhing a legiſlature, of ſome kind or other, 
for the purpoſe of making the new-ordinances 
and regulations, which the emergencies of the 


province might, from time to time, make ne- | 


ceſſary; which might be done, either by calling 
au aflembly of the people, in purſuance of the 
king's e e of October, 1763, or, (in 
caſe, that was not thought to be expedient,) 
by delegating a certain degree of legiſlative 
authority to the governour and council only, 
without an aſſembly, for a ſmall number of 


years, and till it ſhould become more practi- 
cable to ſummon an aſſembly, and, for that 


purpoſe, increaſing the number of the coun- 
ſellors to thirty-one, and making them totally 


independent of the governour, though not of 


the crown, and providing the other reſtrictions 
and regulations of their power, which are men- 
tioned in the draught of an act of parliament 
upon that ſubject, above recited in the Account 
of the Proceedings, &c. pages 50-74. The 
judicious ſettlement of theſe important mat- 


ters, 
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ters, to the ſatisfacli ion of the Canadians, at 
that time, would, as I conceived, have pre. 
pared them to receive, with reſpe& and 2 
chearful obedience, in a few. years, after, the 
regulations, which it might then be judged ex. 
pedient to make in the province, for the more 
compleat ſettlement of the affairs of religion 
in it, the maintenance of the king's ſupre- 
macy, the abolition of the convents and of the 
power of the popiſh biſhop, and the gradual 
diminution, and ultimate extinction, of the 
Roman-Catholick, and encouragement of the 
proteſtant, religion. But his Majeſty's mini- 
{ters thought proper, rather to fettle the whole 
of theſe different and important matters at one 
ſtroke, in the manner we have ſeen, by the 
Quebeck act. My letter, in anſwer to the 
above-mentioned letter in the Norwich Mer- 
cury, was as s eee | 


5 at 
pre- 
d 2 


A 


An Account of ſome of the principal 
Regulations contained in a Draught 
of an Act of Parliament for ſettling 
the Affairs of Religion in the Pro- 
vince of Quebeck, prepared by Mr. 
MaszrEs in the Summer of th 
Year 177. 7 Fees 


Firſt publiſhed in the Norwich Mercury on 


the 26th day of Auguſt, and the 2d, the 
gth, and the 16th days of Sept. 1775. 


To the Printer of the Norwich Mercury. 


S1 July 12, 1775. 


Have ſome time ſince been ſhewn a letter in 
your paper of the 11th of laſt February, in 


which the anonymous writer of it has repre- 


ſented Mr. MAaszREs, the preſent Curſitor Baron 
of the Exchequer and late Attorney General of 
the province of Quebeck, as having been the 
original adviſer of that much-cenſured clauſe in 
the late Quebeck- act, which gives the Roman= 


Catholick prieſts a legal right to their tythes and 


other antient dues from the Roman-Catholick 


inhabitants of their reſpeQive pariſhes ; by which 
] ſuppoſe that letter-writer would infinuate that 


the laid clauſe, as it now ſtands in the late act, 
| | > | is 
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is agreeable to that gentleman's ſuggeſtion: Now 
this is by no means true, he being known to 
have lamented the inſertion of that clauſe in the 
late act, which he conſidered as an eſtabliſh. 
ment of the popiſh religion in that province, 
(though of a leſs ample and compleat kind than 
if the prieſts had been authoriſed to demand the 
tythes of their proteſtant-as well as popiſh pa- 
riſhioners,) to which the Britiſh government 
was not in any degree bound either by the capi- 
tulation in 1760 or the treaty of peace in 1763, 
and for which he did not ſee any ſufficient 
reaſon of expedience or policy. Yet it muſt be 
confeſſed, that in a certain draught of an act of 
parliament for ſettling the affairs of religion in 
that province, which had been drawn up by 
that gentleman in the ſummer of the year 1772, 
and of which copies had been ſent to ſeveral 
perſons of weight and conſequence, there was 
a clauſe for giving the Romiſh prieſts a legal. 

right to their tythes from their popiſh pariſhion- 
ers, (agreeably to the proviſion of the late act,) 
as the above-mentioned letter-writer has aſſerted. 
But it would have been right in that letter-writer 
to have recollected that it is the duty of an im- 
partial witneſs to relate 7he whole truth concern-- 
ing every ſubject upon which he has occaſion to- 
give his teſtimony, as well as to fay nothing 
but the truth. And, if he had done fo in the 
preſent inſtance, he would have told his readers 
that, though it-is true that, in the draught 
alluded to, Mr. Maſeres had propoſed. to ol 
' ; 4 


„ 3 
the prieſts a legal right to the tythes of their 
popiſh pariſhioners, yet that in other parts of 
the ſame draught (which contained 55 printed 
pages in folio,) he had recommended fo 
proviſions of importance that would have tended 
to encourage the Canadians to abandon the 
errors of the Church of Rome and embrace the 
Proteſtant religion, that inſtead of perpetuating 
the Roman- Catholick religion (as the late act of 
parliament ſeems likely to do,) that draught 
would have contributed very powerfully to ex- 
tinguiſh it; and this without any violence or 
perſecution, or the leaſt breach of that ample 
toleration of the worſhip of their religion to 
which the people of that country were intitled 
upon motives of humanity and policy as well as 
upon the ground of the capitulation and treaty 
of peace. But it by no means follows that, 
becauſe he recommended the giving the prieſts 
the tythes of their popiſh pariſhioners when 
accompanied with a variety of important pro- 
viſions for the encouragement of the Proteſtant 
religion, and the gradual extinction of that of 
the Church of Rome, he therefore approves of 
that clauſe when it ſtands ſingly by itſelf, with- 
out any of thoſe proviſions, and can tend only 
to ſupport and make perpetual the belief of 
the Roman-Catholick religion. Theſe are 
ſurely two very different things; and the writer 
of the above-mentioned letter ought, in juſtice 
to the aforeſaid gentleman, to have taken notice 
that they were ſo. Sohne of theſe proviſions in 

Kk 2 favour 


V 


wn „ 8 Sw ww 


© 260 J 


avour of the Proteſtant religion, contained in 
that draught of an act of parliament, were a 
follows: | . r 

In the firſt place it was propoſed that all the 
convents of monks and nuns in the province, 
and likewiſe the religious community of ſecular 
prieſts of the order of St. Sulpicius at Montreal, 
(who are owners, or upper lords, of the whole 
iſland of Montreal, beſides ſeveral other eſtates, 
to the amount, all together, of at leaſt 4000], 
ſterling per annum,) ſhould be diſſolved; 
not by turning the preſent members of theſe 
ſocieties adrift, and immediately ſeizing their 


lands into the King's hands; but by making a 


partition of the lands belonging to each of theſe 
religious communities amongſt the ſeveral mem- 
bers of it, who now hold them in common, 
and veſting the reverſions of their ſeveral ſhares 
of them in the crown ; fo that for the future 
the faid lands would not have belonged to all 
the members of -each ſociety in common, but 
every monk, and nun, and prieſt of the ſemi- 
nary of St. Sulpicius at Montreal, would have 
had a ſeparate lot, or parcel, of the lands that 
had belonged to his or her community, and 
would have held and enjoyed it during his or 


her natural life; and, upon the death of each 
of them, the parcel of land which he or ſne 


would thus have held for life, would have ac- 


crued to the crown inſtead of accruing to the 


ſurviving members of the ſociety to which _ 


n 
dead perſon had formerly belonged. They were 
likewiſe to have been permitted to "marry, if 
they had choſe it, and yet to retain during their 


lives the parcels of land that would have been 
ſo allotted to them, notwithſtanding they would 


thereby have departed from the rules of the 


religious ſociety to which they had formerly 
. belonged. And, on the other hand, they were 
to have been permitted to continue in their 
reſpective convents and houſes during their lives 
in a ſtate of celibacy, and in the obſervance of 
the rules of their reſpective orders, if they had 
preterred that manner of life to the other. 
And it was further provided that the lands 
which ſhould then have accrued to the crown 
upon the deaths of the ſeveral members of theſe 
religious communities, ſhould be veſted un- 
alienably in the crown, and the revenues of 
them applied to the ſupport of the civil govern- 
ment of the province, the whole burthen of 
which has hitherto been borne by Great-Britain. 


This firſt proviſion would have ſoon extin- 
guiſhed the ſocieties of monks and nuns and 


lecular prieſts. of St, Sulpicius throughout the 


| province, without the leaſt injury to any one 


individual; which would have greatly weakened 
the power of the popiſh religion in Canada. 


For the convents and other religious houſes are 


me nurſeries and ſupports of that religion, and 


(to uſe a metaphor not unſuitable to the nature 
of a religion ſo adverſe and hoſtile to the. Britiſh 
government 
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government as that is,) may be juſtly conſidered ited - 
as zts bead quarters. . mY victed 
havin 
vided 
or re 


wet 


perm 
in tl 


prieſt 
vince 
ſide 
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land 
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In the ſecond place it was propoſed in the 
faid draught of an act of parliament, that the 
popith biſhop of Quebeck ſhould be reſtrained 
; from exerciſing the dangerous powers of. his 
| office, and confined to the buſineſs of ordaining 
new prieſts when they were wanted, confirm- 
Ing adult perſons, and conſecrating churches, 

church-yards and burying-grounds, and the 
like, to holy uſes, and to the performance of 
ſuch other ceremonies, of a merely ſpiritual na- 
ture, as ſeemed to be attended with no incon- 
venience to the publick. The dangerous powers 
which he was to have been reſtrained from exer- 
cifing, were chiefly thoſe of depriving prieſts of 
their benefices, of ſuſpending them from the 
exerciſe of their ſpiritual functions ang the en- 
joyment of the temporal fruits of their bene- 
fices, of interdicting divine worſhip in churches 
and chapels, and of excommunicating perſons 
and prohibiting prieſts from adminiſtring the 
ſacraments to them, as he is well known to 
have done with reſpe& to Mr. Lewis de Lot- 
biniere, a Romiſh prieſt in that province of a 
good family and conſiderable abilities, who, had 
the misfortune to fall under his diſpleaſure in 
the year 1771. And ſpecial penalties were 
appointed in that draught to be inflicted on the 
ſaid biſhop, in caſe he ſhould preſume to exer- 

cile any of the aforeſaid dangerous and pr. . 

bited 
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hited powers of his office, and ſhould be com? 
victed in the ſupream court of the province of 
having done fo. — And it was farther pro- 
vided in the faid draught that, after the death 
or reſignation of the preſent popiſh biſhop of 
Quebeck, no other popiſh biſhop ſhould bs 
rmitted to exerciſe any authority at all (even 
in thoſe leſs dangerous articles of ordaining 
prieſts, confirming adults, &c.) in the pro- 
vince; but that a proteſtant biſhop ſhould re- 
fide there in his ſtead, for the convenience and 
ſatisfaction of the clergy of the church of Eng- 
land in America, who much with for a pro- 
teſtant biſhop in America, and who could go to. 
Quebeck to be ordained with more eaſe than 
they can croſs the ſeas. And, to ſupply the 
want of a popiſh biſhop in the province with 
reſpe&t to the neceſſary buſineſs of ordaining 
new Roman-Catholick prieſts, it was provided 
in the ſaid draught that the young Canadians 
who ſhould be educated for the ſervice of tha 
church of Rome in Canada at the college, or 
ſeminary, of Quebeck (which it was propoſed 
to keep up, with all its revenues, its rules and 
orders, and publick teachers, for that purpoſe,} 
ſhould be ſent to England at the publick ex- 
pence, and from England to Munkes in Ger- 
many, or the popiſh canton of Lucerne in 
Switzerland, or to ſome other popiſh country 
in Europe, (other than F. rance,) to be ordained 
prieſts by the popiſh biſhop of ſuch country; 
and ſhould afterwards return to the province of 
eee 
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Quebeck in the ſame manner, at the publick 
expence, there to ſupply the livings that might 
happen to be vacant. This expence would 
have been but trifling; probably not more 
than 3 or 4ool. a year: and the voyage to 
England and journey to Munſter or Lucerne, 


(or whatever other place his Majeſty ſhould 


have choſen for that purpoſe,) would have 
been conſidered as a tour of pleaſure rather 
than a hardſhip, by the young candidates for 
holy orders who would have taken them. And 
thus the ordination of new prieſts would hare 
been provided for without permitting a popiſh 
biſhop to reſide in Canada for that purpoſe; 
and that party of the more zealous and high- 
church Roman-Catholicks in the province of 
Quebeck, who wiſhed to have a biſhop reſi- 
dent amongſt them for the greater ſplendour and 
more permanent eſtabliſhment of their reli- 
gion, would have been deprived of almoſt the 


only plauſible pretext they could uſe with the 


Britiſh government to obtain one, and by the 
uſe of which they did fo far prevail (as it is 


generally ſuppoſed) with the miniſters of ſtate 


in England in the winter 1765, and ſpring 


1766, as to obtain for the preſent biſhop of 


Quebeck, John Oliver Briand, a verbal, ſecret 
permiſſion, (by connivance only, and without 
any legal licenſe,) to go back to Canada (where 
he had before lived many years as a prieſt,) 
in the office and character of biſhop of Que- 
beck, upon a ſtipulation that he ſhould = 
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* himſelf to the ſingle buſineſs of ordaining 
prieſts, or be only 1 to the expreſ- 
Fon which he himſelf is ſaid to have made 
uſe of to his friends in the month of June, 
1766, upon his firſt arrival at Quebeck 1 in that 
rs un ſimple faijeur de pretres. But the 
event has unfortunately ſhewn that ſuch ſtipu- 
lations are not much to be * on. 


By theſe Re "IE the power of the ropiſh 
biſhop of Quebeck (which now operates as a 
center of union to all the Roman catholicks 
in the province, fo as to keep them in a ſtrict 
adherence to their religion, and to prevent and 
check in the birth, the firſt inclinations that 
any of them may feel to deviate in any degree 
from it or abandon any of its tenets,) would 
have been reſtrained within due bounds during 
the life of the preſent biſhop and totally abo- 
liſhed after his death; and every Canadian 
would have been left at full liberty to be as 
much or as little a Roman catholick as he 
ſhould have pleaſed. And this liberty would 
probably very ſoon have operated in favour of 
the proteſtant religion, ſince it is certain that 
terror and extream ignorance are the only 
means by which the popiſh religion is e 
ported in any wou | 


In the third place it was „ in che ad 
draught of an act of parliament, that all the 
Romiſh prieſts in the faid province ſhould have 
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been permitted to marry without lofing their 


benefices on that account, unleſs a memorial 


was preſented to the Governour by à majority 
of the houſekeepers of the pariſh of which any 
ſuch married prieſt ſhould have been rector, 
complaining of his marriage as rendering him 
incapable, in their opinion, of exercifing the 
prieftly office, and praying the Governour to 
remove. him and give them another prieſt that 


was unmarried; in which caſe their” petition 


ſhould have been complied with. And it was 
propoſed that the parifhioners ſhould be at li- 
berty to make ſuch a memorial againſt him 


only during the laſt eighteen months of the 


firſt two years after his marriage, and, if they 
omitted to make it during that time, ſhould 
be deemed: to have ee in his marriage, 
and conſented to have him continued as their 
rector; and that all complaints againſt him 
afterwards on that account ſhould be of no 
It is probable that many of the pariſh-prieſt 
might, by great moderation, affability, piety, 
and diligence in the diſcharge of their paro- 
chial duties, have acquired a, ſufficient degree 
of intereſt with their pariſhioners to have af- 


forded them a kind of moral certainty” that no 


ſuch memorial ſigned by more. than half the 
houſekeepers in the pariſh would be preſented 
againſt them in caſe they ſhould enter into the 


married ſtate: and under this perſuaſion we 
= . May 
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may ſuppoſe that, when an a& of parliament 
ſhould have declared it lawful for them to do 
ſo, many of them would have entered into that 
ſtate. And this, it is evident, would have been 
a great ſtep towards their becoming proteſtants 
with reſpect to other doctrines. And, the more 
to encourage them to take this important ſtep, 
it was further propoſed in the ſaid draught of 
an act of parliament, that in all the more va- 
luable benefices in the province, whoſe annual 
emount was more than one thouſand buſhels 
of corn, the widows of the married incumbents 
ſhould have a dower during their lives out .of 
the benefices of their deceaſed huſbands to the 
amount of one fixth part of the annual value 
of the benefice, or one half of the dower of 


widows allowed by the common law of Eng- 


land out of lay eſtates, ' 


And in the fourth place it was provided in 


the faid draught” of an act of parliament that 


the juſtices of the peace ſhould have had a 


power to join people. in holy matrimony as well 


as the prieſts of either the popiſh or proteſtant 
religion; and this by a fimple ceremony ſet 


forth in the draught, which would have ſuited 


perſons of all religions in the world, This 
was intended to facilitate the intermarriages of 
the Britiſh and French inhabitants of the pro- 
vince, and to prevent the obſtructions to them 


that might arile either from the partics them 


ſelves, who might ſcruple to be married ac- 
2 n cCording 
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cording to the ceremonies of a religi 
did not believe, or from the prieſts, who might 


refuſe to marry perſons who were not both of 


the religion they profeſſed. 


Theſe, Mr. Printer, are ſome of the provi- 
ſions made in that draught of an act of parlia- 
ment for the encouragement of the proteſtant 
religion in the province of Quebeck, by which 
the author of it hoped that the inconveniencies 
that might otherwiſe ariſe from the revival of 
the legal right of the popiſh clergy to their 
tythes might be counter- acted and prevented. 
And even with theſe proviſions, he doubted 
whether it would be expedient to revive this 
right, and was inclined to think that it would 
babe been better to poſtpone the final ſettle» 
ment of the affairs of religion in the province 
to ſome future time, and to ſettle for the pre- 
ſent only the laws relating to civil and tempo- 
ral matters, and to eſtabliſh a proper legiſlature 
in the province. And with this view he 
pared three ſeparate draughts of acts of parlia- 
ment, to wit, one for eſtabliſhing a legiſlative 
council in the province, (conſiſting of 31 pro- 
teſtant members, all unremoveable and un- 
ſuſpendible by the Governour, and removeable 
only by the King in council, ) for ſeven years, 
and the end of which time he hoped it might 
be found practicable and expedient to permit 
the people of that country to chuſe an aſſem- 
bly, — to the King's promiſe in his pro- 

clamation 
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clamation of October, 1763; a ſecond for 
ſettling the laws of the province, and deter- 
mining in what points the French laws ſhould 
be permitted to continue, . and in what points 
they ſhould be ſuperſeded by the Engliſh laws; 
and this third draught for ſettling the affairs 
of religion. And he wiſhed - either that the 
two former draughts ſhould be adopted by 
parliament, or that the matters contained in 
them ſhould be ſettled in ſome better manner; 
and that the latter draught relating to religion, 
might have been laid aſide for the preſent, and 
reſerved for future- conſideration. And this 
he the rather thought adviſeable, 'becauſe the 
Canadians in general were very eaſy upon the 
matter of their religion, of which they enjoyed 
the fulleſt toleration that can be conceived, to 
their own great and moſt agreeable aſtoniſh- 
ment: and, as to the article of tythes, they 
were, for the moſt part, very well pleaſed with 
the liberty they had enjoyed ever ſince the ca- 
pitulation in September 1760, of paying them, 
or not, as they liked beſt, which, they ſaid, 
kept their prieſts in good order, and made them 
leſs inſolent than they had uſed to be. And 
accordingly we find that the French petition of 
Dec. 1773 (which was preſented to the King's 
Majeſty, about the month of February, 1774, 
and ſeems to have been the ground of the late 
act of parliament for regulating the govern- 
ment of that province,) makes no mention of 
any grievances relating to the exerciſe of the 


popiſh 
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popi(i religion, and contains no requeſt that 


the people may be obliged to pay the prieſts their 


tythes. Indeed the main object of that pet- 


tion ſeems to have been not a liberty to profeg 
the doctrines, or attend the worſhip of the 
Roman catholick religion ; (for that they al. 
ready enjoyed in the higheſt degree poflible;) 
— nor a compullive law to force them to pay 


| the tythes to their prieſts ; (for that they were 


well-pleaſed to have left to their own choice 


and diſcretion ; ) ---- but a removal of the in- 


capacity, ariſing from their religion, to hold 
places of truſt and power : which removal is a 
thing totally diſtin& from toleration, and was 
a degree of indulgence, or favour, which it is 
not thought ſafe to grant even to Britiſh ſub- 
jects of England and Ireland, born under the 
allegiance of the crown, that profeſs the Ro- 
man catholick religion; and to which therefore 


the Canadians could be by no means intitled; 


and which, in the opinion of the gentleman 


who prepared theſe draughts of acts of parlia- 


ment, it was not expedient to grant them. 


Upon theſe accounts he thought there was no 


occaſion to make any immediate ſettlement 
concerning the affairs of religion in the pro- 
vince, but that it would have been more pru- 
dent to leave them in their then preſent con- 
dition, with the tythes voluntary, &c. till two 


or three years after the other matters, which 


required. a more immediate attention, namely, 
the ſettlement of the laws concerning temporal 
ok matters 


© 


matters and tlie appointment of a prov incial 
legiſlature, ſhould have been diſpatched But, 
as his Majeſty's miniſters might be of a diffew 
rent opinion, and might reſolve to ſettle-e\ 

thing relating to the province at one ſtroke, he 
drew up that third 92 above. mentioned of 
an act for ſettling the affairs of religion, in which 
he inſerted a proviſion for every article upon the 


ſubject that he could recolle& to ſtand in need 


of one, and endeavoured throughout the whole 
of it, to give the moſt ample toleration to the 
Roman-catholick religion, and even, it muſt 
be confeſſed; went ſo far as to give the Prieſts 
a legal right to their tythes ; ing at the fare 
time, aboliſhed the monaſteries both of monks 
and nuns ; reſtrained the power of the pre- 
ſent popiſh biſhop within fafe and reaſonable 
bounds; - Pele his having a 

ſucceſſor ; and: directed that a proteſtant-bifiog 
ſhould after his'deatl or reſignation, reſide in 
the province in his ſtead, in order to transfer 
all the w ht ariſin from the ſplendour of that 
office the oteſtant ſeale; encourap 

the popiſſi ieſts to marry; and provided a 
dower for their wives; ---- facilitated” the mar 
rages of proteſtants with Roman-catholieks, 
by appointing a ſimple ceremony for that pur- 
poſe, to be rformed by a civil magiſtrate; ---- 
continued upon "Roman-catholicks- Ee legal 
incapacity to poi places of truſt and power, 
under Which they lie in other parts of the 
Britiſh empire, and which wool neceffatily 
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have had a ſilent, but continual, operation to.ig- 
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duce them to quit the errors of popery; . —-and 
took other precautions that were — to the. 


h. 
proteſtant religion, and were likely to encou- 1 
rage both the laiety and clergy of Canada to oft 
embrace it. Theſe proviſions in favour of the oth 
proteſtant religion muſt be his excuſe for havin are 
propoſed in one part of his draught to give the ma 
popiſh prieſts a legal right to their, tythes, eac 
which perhaps after all is a meaſure that ought met 
not to have been adopted. Whether it 6 me 


or, not, is a, point he muſt ſubmit to. the 
judgement of candid perſons. But thus much of 
is certain and evident, that to give the prieſts a di 
right to their tythes, when the gift is accom- th 
panied with all the proviſions above- mentioned 
to weaken and diſcountenance the Roman ca- hi 


tholick, and encourage and introduce the pro- to! 
teſtant, religion in the province, is a very dif- | 
ferent meafure from a gift of the ſame right 
unaccompanied with thoſe proviſions. And Al 
conſequently a perſon that had adviſed the te 
former meaſure . ought not to be. ſuppoſed on ti 
that account to have approved the. latter, or to ol 
be thought inconſiſtent with wuſell if he * * 
not approve it. n 
a n 
Thus much 1 — TT it 3 to y 0 
in vindication of Mr. Maſeres from the charge ( 
of having been the adviſer of the clauſe in the | 
late act of parliament which gives the prieſts a l 
| 


* right to their * But theſore I IT 
q 


e 
quit your paper, I beg leave to add a few words 


_— 
* 

* 
* 


and concerning the meaning of the word e/tabli/hment 
the. when applied to a religion, which ſeems to have 
ou- ſomewhat puzzled your correſpondent the writer 
to of the above-mentioned letter, as well as ſome 


other perſons. Now it appears to me that there 
are three different methods in which a religion 
may be ſupported, which are diſtinguiſhed from 
each other by the words, Toleration, Endows- 
ment, and Eftabhſhment. When the govern- 
ment of a country permits the profeſſors of a 
religion to meet together in places of worſhip 
of their own building or hiring, and to have 
divine worſhip performed in them according to 


» x „ 


— 


aiſters, of their own, whom they employ and 
hire for the purpoſe; that religion is ſaid t be 
tolerated. þ | 


Thus, the Quakers are tolerated in England, 


teſtant diſſenters, who comply with the condi- 
tions required by the toleration- act. But the 
other proteſtant diſſenters who do not comply 
with thoſe conditions, (and who are at this day 
much the greater part of the whole body) are 
not tolerated, but are expoſed to the penalties 


of ſevere laws for meeting together to worſhip 
2 God according to their conſcience, the biſhops 
de having twice refuſed their aſſent to bills paſſed 


by the Houſe of Commons ſor exempting them 
from thoſe penalties, And in like manner the 
| Mm Roman» 


the rites they chuſe to adopt, by prieſts, or mi- 


and thoſe of the Preſbyterians, and other pro- 
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1 
Roman-Catholick religion was tolerated in Cl. 
nada before the late act of parliament. For the 
people were permitted to aſſemble in their 
churches and chapels to hear maſs and to re. 
ceive the ſacraments according to the rites of 
the Church of Rome, and the prieſts to officiate 
therein, without any moleſtation whatſoever : 
and the tythes and other profits paid to the prieſts 
on this account, were paid voluntarily by the 
people who followed that mode of worthip, 
without any right in the prieſts to compel the 
payment of them by a ſuit at law. This was 
perfect toleration. | | 


But it is poſſible that a government, thopph 
it may think it neceſſary in point of juſtice to 
permit the followers of a particular religion tb 
meet together in moderate numbers to worſhip 
God in their own way, may yet not think it 
expedient to let that religion take root in the 
country in a manner that is likely to increak 
the number of its votaries. And in this cafe 
they may forbid its being endowed 3 gifts of 
land, or other permanent property, aſſigned to 
truſtees for the permanent ſupport of it. This, 
I apprehend, would not be inconſiſtent with 
toleration, nor at all unjuſt towards the pro- 
feſſors of ſuch barely-tolerated religion; be- 
cauſe every ſtate has a right to judge of the 
utility of the purpofes for which it allows the 
property of any of its members to be alicned 
in mortmain. But 


mw, A, wraps 


tack 


But on the other hand it is poſſible that a 
governmer t may think a particular mode of 
religion, though not worthy to be ſupported and 
encouraged by publick authority, yet to be ſo 


very innocent and inoffenfive to the ſtate that 


they. may indulge the profeſſors of it with a 
liberty to alien their land, or other property, in 
mortmain for the permanent ſupport of the 
miniſters and teachers of it; as in England and 
other countries in Europe, men are permitted 
to found profeſſorſhips of the ſciences in uni- 
verſities, or to alien a part of their property in 
mortmain for the maintenance of the profeſſors 
of them, Where this is permitted with reſpect 
to any particular religion, and private perſons 


have made uſe of ſuch permiſſion, and have 
ſettled permanent funds for the maintenance 


of the miniſters and teachers of ſuch religion, 
that religion may be ſaid 70 be endowed. | 


Laſtly, where the government of a country 
provide a fund by their own publick authority 
for the maintenance of the miniſters and teachers 
of any religion, ſuch a religion is ſaid fe be ela- 


bliſhed. 


Thus, before the reformation the popith re- 


ligion was eſtabliſhed in England, becaule 
tythes, and other publick funds, were appointed 


by the law of the land for the maintenance of 
the prieſts that taught it. And at the reforma- 
tion, by the ſtatute of the aſt of Elizabeth, 
> M m 2. cap. . 
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cap. I. for aboliſhing the foreign juriſdiction of 


the pope; all prieſts who held benefices were 
required to abjure the ſupremacy of the pope, 
and acknowledge that of the queen; that is, 
the benefices, or publick funds aſſigned for the 
maintenance of the publick teachers of religion, 
were transferred from the popiſh prieſts, who 
acknowledged the pope to be the bead of the 
church, to the proteſtant prieſts who acknow- 
ledged the queen to be ſo: and by that transfer 
the proteſtant religion became eftab/iſhed. This 


is the only ſenſe in which the Church of Eng- 


land can be ſaid to be eſtabliſhed at this day. 
Its prieſts are paid for performing its ceremonies, 
and teaching its doctrines, by funds aſſigned to 
them by the publick authority of the ſtate. And 
in the fame ſenſe the Roman-Catholick religion 


may be ſaid to be eſtabliſhed in Canada by the 


late act of pavliament. For a public fund, to 
wit, the tythes of the popiſh pariſhioners, that is, 
of 49 perſons out of 50 throughout the pro- 
vince, is thereby aſſigned to the Romiſh prieſts 
as a maintenance and reward for performing the 
ceremonies, and teaching the doctrines of that 
religion, 1 


I know that ſome perſons have aſſerted that 


this meaſure is not an eſtabliſhment of the 


popiſh religion in Canada, becauſe the pro- 
teſtant pariſhioners are not obliged to pay tythes 


to the Romiſh prieſts. But this affects only 


the quantum of the proviſion made for the main- 
. te nance 


[ 97 ] 


tenance of thoſe prieſts and the religion they 


are to teach. It is ſomewhat leſs ample than - 
it would be if the proteſtants were forced to 
pay the tythes to them as well as the Roman= 

catholicks. But the nature and deſign of the 


roviſion are the ſame in both caſes. It is a 


fund provided by publick authority for the ſup- 


port of prieſts, to exerciſe and teach the reli- 
gion of the church of Rome, And this, 1 
preſume, is all that is meant by thoſe who 
have affirmed that the popiſh religion zs effabliſh-" 
ed by this act of parliament, and is all that 
the words, eſtabliſhment of a religion, naturally 
and uſually import. | | 5 


Before 1 conclude this letter, I beg leave to 
obſerve, that in the draught of the act of parlia- 
ment for ſettling the affairs of religion in the 


province of Quebeck which your correſpondent 


refers to, Mr. Maſeres has been miſtaken in a 
point of fact concerning the quantum of the 
tythes paid to the .pariſh prieſts of Canada in 
the time of the French government ; and your 
correſpondent has adopted the miſtake. Mr. 
Maſeres in that draught, has ſtated the tythes 
as having been the 13th part of the fruits of 
the earth, at the time of the conqueſt of that 
country. This he did upon the authority of 
the edict of Lewis the 14th, in the year 1663, 
which originally appointed the payment of 
tythes in that province, and fixed. it at that 
rate. But upon à complaint of the land-holders 
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of the province in 1667 to the ſuperieur council 
of Quebeck, that this was too great a burthen 
upon their infant ſettlements, it was, by a pro- 
viſional ordinance of that council reduced to 
the 26th buſhel of corn threſhed out and 
. made fit to put up in the granary; and this 
A reduction was afterwards confirmed by an edi& 
» of Lewis the 14th in 1672, and continued 
eyer after. But this change of the original 
„ edict of 1663 was not mentioned in the ſhort 
BK and imperfect abſtract of the French edicts and 
n ordinances relating to Canada, which Mr. M--- 
K conſulted when he was preparing that draught 
| of an act of parliament ; and this omiſſion led 
3 him into that miſtake. ' | ; 
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T remain your humble Servant, 


| PHILALETHES. 


. 


i 1 clauſe of the above-mentioned draught 
| of an act of parliament for ſettling the af- 
1 fairs of religion in the province of Qyebgck, 
| | 
| 


in which it is propoſed, that juſtices of the 
peace ſhould have the power of joining per- 
| ſons together in holy matrimony, without any 
' regard to their being proteſtants or Roman» 
if 

ö 


[1 


Catholicks, by a ſimple, but decent, civil cere- 
mony, ſeems to me to be ſo exceedingly uſeful 
to the people of that province in its preſent 


ſtate, 
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ſtate, that 1 ſhall take the liberty of tr 
my readers with a copy of it. It is as follows : 


An extract from the aforeſaid draught of an 
act of parliament for fettling the affairs 
of religion in the province of Quebeck, 
containing that part of it, in which it is 
propoſed that juſtices of the peace (hall 
have the power of joining perſons toge- 
ther in the holy ſtate of matimony in 
that province. ä 


SECT. LX. * And whereas it is of great im 
portance to the welfare of the inhabitants of the 
ſaid province of Quebeck, that all doubts and 
difficulties concerning the manner of contra@- 
ing marriage in the ſame ſhould be removed; 
and that the ceremonies neceſſary to make che 
marriages therein contracted valid and binding, 
ſhould be clearly and certainly known; and 
that the faid ceremonies ſhould be as few and 
as fimiple as may be; to the end that ſuch 
perſons in the ſaid province as are diſpoſed to 
enter into the holy ſtate of matrimony with 
each other, may find no difficulty, in all law 
ful cafes, in ſo doing: And whereas divers of 
the Roman-Catholick inhabitants of the ſaid 
province eſteem it to be ſinſul to be married 
by a proteſtant prieſt according to the cere- 
monies of the church of England; and the 
proteſtant inhabitants of the ſame in like man- 
ner hold it ſinful to be married by a Roman. 

b | Catholick 
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Catholick prieſt according to the ceremonies 


| ſhall be ſolemnized hereafter in the ſaid pro- 
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of the church of Rome; and many of the 
Roman-Catholick prieſts in the ſaid province 
are unwilling to marry any perfons, even ac- 
cording to the ceremonies of the church of 
Rome, but ſuch as declare themſelves to be 


members of that church: and difficulties have 


ſometimes ariſen, and are likely often to ariſe 
in time to come, from the ſaid ſcruples, con- 
cerning the marriages of the inhabitants of the 
ſaid province, more eſpecially where one of 
the parties is a Roman-Catholick and the 
ether is a proteſtant, whereby the ſaid mar- 
riages either may be retarded, or totally pre- 
vented; which would be to the great detri- 
ment of the ſaid province: IT IS THERE- 
FORE ORDAINED AND ENACTED by 
the authority aforeſaid, that all marriages that 
have been, or ſhall be, ſolemnized in the ſaid pro- 
vince either by a proteſtant prieſt of the church 
of England, according to the ceremonies of the 
church of England, or by a proteſtant prieſt or 
miniſter of the church of Scotland according to 
the ceremonies of the church of Scotland, or by 
amy other proteſtant prieſt, or miniſter, or by a 
Roman-Catholick prieſt according to the cere- 
monies of the church of Rome, and either be- 
tween twoproteſtants or two Roman-Catholicks, 
or a proteſtant and a Roman-Catholick, ſhall be 
valid and binding to all intents purpoſes what- 
ſoever: and likewiſe, that all marriages that 


vince 
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vince before any juſtice of the peace in the 
fame, between any perſons, of what different 


ſentiments ſoever with reſpe& to religion, 


(that are capable by the laws of the ſaid pro- 
vince of contracting matrimony with each 
other,) according to the form and manner 
hereafter following, ſhall be binding and yalid, 
to all intents and purpoſes whatſoever. 


„ILXI. When the two perſons, who have 
agreed to marry each other, ſhall be come before 


the juſtice of the peace in order to be mar- 


ried by him, he ſhall firſt interrogate them 


concerning their ages, and their degree of 
conſanguinity, or affinity, to each other, and 
other circumſtances relative to their legal ca- 
pacity to contract matrimony with each other; 


and if he ſhall be ſatisfied that they are by 


law capable of contracting marriage with 
each other, he ſhall proceed to ſolemnize 
their marriage by directing them to pronounce 
the following words of contract and promiſe 
to each other, and, after they ſhall have pro- 
nounced them, declaring them to be lawful 
huſband and wife to each other. | 


« The man ſhall firſt, with his right 


hand, take the woman by. her right hand, 


and, in the preſence of the ſaid juſtice and 


of at leaſt two credible witneſſes, ſhall pldinly 


and diſtinctly pronounce theſe words: . 


A. B. do here, in preſence of Almighty Gad, the : 
> OS It WORN 


Searcher 
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o Searcher of all hearts, a of theſe ute 0 
* fake thee, C. D. for iy wedded wiſe; and ch in 
| promiſe to be unto thee a loving and faithful buf. hom 
* band until death ſhall part us.” Or, if he does join 
5 not underſtand Engliſh, he ſhall pronounce mil 
"ſt a tranſlation of the ſe id words in the French to | 
5 lan Suaze S. ſan 
„ . Then they ſhall looſe their hands for a 109 
bt ſhort ſpace of time: and then the woman 

1 ſhall, with her right hand, take the man by 
ny | his right hand, aad, in preſence of the ſaid ha 
©} juſtice and the ſaid two, or more, crediblc pe 
1 witneſſcs, ſhall plainly and diſtinctly pro- * 
# nounce theſe words: I, C. D. do 5a, in th, 
* the preſence of Almighty God, the Searcher of all * 
it hearts, and of theſe witneſſes, take thee, A. B. of 
By for my wedded huſband ; and do promiſe to be 1 
„ unto thee a loving, faithful, and obedient wife, 0 
„ until death ſhall part us.” Or, if ſhe does not * 
1 underſtand Easlich, ſhe ſhall pronounce a l 
- tranſlation of the ſaid words 1n the F rench ( 
„ language. a 0 
nw | And after the ſaid words ſhall have been v 
1 thus pronounced by the ſaid man and wo- 0 
man, the faid juſtice of the peace ſhall .de- A 
clare the ſaid man and woman to be from 6 
 #thenceforth lawfal huſband and wife to each ( 
bother in theſe words: I, E. F. do declare and # 


pronounce ther, A. B. to he the lawful huſband 
of C. D. here hs ; and N C. D. 
| 4 
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le lawful wife of A. B. here preſent: Detart 
in peace, and live with each other with mutgel_. 
hmour, faith, and love, as becomes godly perſons 
joined together in holy wedlock. And ma y A 
410 God, in whoſe. preſence you haue promiſed 
to be true and faithful to each other during life, 


ſanctiſ) and. bleſs you in-your new eſtate, that ye 


may pleaſe him both in body and foul, and live 
together in boly love unto your lives end. 


« LXII. And 5: Tal the ſaid marriage hall 


have been thus concluded, the ſaid juſtice of 


peace ſhall make a record thereof in writing 
in the words following: Be it remembered 
that en the — day of the month of =—— 


in the year of our Lord. Chrijt - —, A. B. | 


0 (mentioning the place of his abode) 


in the province of Quebeck in America. 


(mentioning his trade, or profeſſion, or other 
addition) and C. D. f — (mentioning 


the place of her abode) in the aid proviuce, 


(mentioning her trade, or employment, or 
other addition) came before me, E. F. one of his 


Majeſty's juſtices of the peace for the diſtrict of 


in the ſaid province, at my bouſe at 
or in the pariſh of in the ſaid diſtrict, 
and were then and there joined together in holy 
wedlock by me, the ſaid E. F. in the preſence of 
G. H. and J. K. and L. M. —_ names are 


bereunto ſubſcribed. 
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In witneſs whereof I have hereunto ſubſcribed 


* 


my name, and ſet my ſeal, on the day and in tle 
year above-mentioned, — OP 


(L. S.) E. F. juſtice of the peace 
for the diſtrict of —in 
the province of Quebeck,”" 


And the ſaid witneſſes, who ſhall have been 
preſent at the ſaid marriage, ſhall ſubſcribe 


their names to the ſaid record thereof, in at- 
teſtation of the ſame. | | 


And the faid juſtice of peace ſhall deliver, 
or tranſmit, the ſaid record to the juſtices of 
the peace of the diſtrict in which the faid 
marriage ſhall have been thus ſolemnized, at 
their next court of quarter - ſeſſions of the 
peace, to be kept amongſt the records of the 


ſaid court as a perpetual teſtimony of the ſaid 
marriage, 


A Remark | 


14 


L 285 J 


A Remark concerning the injuſtice of 

the Quebeck- ad with reſpect to ſuch. 
we . Creditors as have Debts owing to 
* them in that province that were 
contracted ſince the rſt of October, 
en 1764. 
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we [* the 42d article of the general capitula- 


tion between the Marquis de Vaudreuil and 6 

: General Amherſt, in September, 1760, by | 
: F which all Canada was ſurrendered to the crown j 
id of Great-Britain, that French general demand | H 
J ed in the behalf of the Canadians, that the 7 
5 cuſtom of Paris, (which had been generally 7 
introduced into the province, and made the Hh 
1 common law of it, by the French king's 1 
edicts,) and the other laws and uſages then 1 


1 


eſtabliſhed in the country, ſhould continue to 
be obſerved in it. But General Amherſt, 

inſtead of complying with this demand, re- 

ſerved this matter to the determination of the 
king. The words of this article and of that 
which immediately precedes it, (to which a 
reference is made in the anſwer to this,) are. 
as follows. og 


SIT 


r 


e S ˙ 1 


— 


k ART. 41. The French, Canadians, and 

Acadians, of what ſtate or condition ſoever, 
who ſhall remain in the colony, ſhall not be 

TS. 1 forced 
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| Majeſty or his allies, directly or indirectly, 
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ſorced to take arms againſt his Moſt Chriſtian 


nen 


on any occaſion whatſoever. The Britiſh 
government ſhall only require of them an 
exact neutrality. 7% 85 2x 37 


To this demand General. Amherſt made 
anſwer in theſe words. 


Thy become ſubjects of the King. 


Ar. 42. The F 3 and 8 | 
ſhall, continue to be governed according to 


the cuſtom of Paris and the laws and uſages 


eſtabliſhed for this country. And they lll 
not be ſubject to any other impoſts than thoſe 


which were eſtabliſhed under * French 


dominion. 


' To this demand ca Amberſt made 


anſwer i in theſe words. 


' Anſwered by the Precedi ng article, and er 
ticularly by the laſt. 


hk the Furth article of the definitive tral 
of peace concluded on the 1oth day of Fe- 


bruary, 1763, there is the following clauſe in 


favour of the exerciſe of the worſhip uſed in 
the Church of Rome, with a refererice to the 


laws of Great-Britain as the meaſure of cat 
intended OPT : — Fo 


B 8 by 


1 A ona — fn — 


« His Britannick Majeſty, on his ſide, 
agrees to grant the liberty of the Roman- 
Catholick religion to the inhabitants of Ca- 
nada. He will conſequently givè the moſt 
effectual orders, that his new Roman-Catho- 
lick ſubjects may profeſs the worſhip of their 
religion, according to the rites of: the Romitſh |. 


church, as far as the laws of *Great-Britain 
. Hö deere 


l 
o ' X — 
„„ 


#1 HET ” 


permit.” 
It appears therefore that the king,: or the 
king and parliament together, (for I don't 
mean to enter into the queſtion whether the 
king alone, or the king and parliament to- 
gether, have the right of making laws for 
countries conquered by, and ceded to, the 
crown of Great-Britain;) had a right to abo- 
liſh, or alter, the cuſtom of Paris and other 
laws and uſages heretofore eſtabliſhed in Ca- 
nada, if he ſhould think fit ſo to do, without 
any breach of either the capitulation or the 
treaty of peace; excepting only ſuch parts of 
thoſe laws as were eſſentially neceſſary to the 
enjoyment of the property of the Canadians, 
which had been promiſed them by other 
articles of the capitulation. Thus, for example, 
it would have been a breach of the capitulation 


to aboliſh the alienation-fines which were due 


to the owners of ſeigniories from the purchaſers 

of freehold lands ſituated in their reſpective 

ſeigniories; becauſe thoſe fines make a con- 

ſiderable part of the property of the n | 
| | - whic 


1 [81 
which has been fully granted to them by the 


capitulation. But it would not have been 2 uu 
breach of the capitulation to alter the hay this 
concerning the dower of widows with reſped oY 
to marriages hereafter to be contracted, or the [ 
law of inheritance with reſpect to lands which i ˖ 
were not entailed, but which the preſent By | 
poſſeſſors had a right to diſpoſe of; becauſe Ma 
nobody's property would have Neen thereby 
taken away, but only a new rule would have x 
been eſtabliſhed for the future devolution of wh 
property, at the death of the preſent owners, 2 


if the ſaid owners ſhould neglect to direct its wh 
courſe in any other channel by their 'marriape- 


agreements, or other deeds'in their life: time, pe 
or by their laſt wills and teſtaments -at; their 1 
deaths. Whether alterations of this kind in Tri 
the antient laws of the N would have th 
been wiſe or politick, is another queſtion, F 
which I do not here mean to enter into. I 
But I only ſay that ſuch alterations might 8 


have been made without any breach of the 


8 | 0 | : C0 
capitulation. Much more might alterations ſe 
of theſe antient laws in matters relating to hi 
perſonal effects, and perſonal contracts there- 
after to be made, and to the manner of ſuing & 
for and recovering the debts ſo contracted, 8 
and other ſuch ſubjects of a commercial nature, 10 
have been made without any ſuch breach. ( 
We will now inquire: what. was done by. his i 
0 


Majeſty's authority in conſequence of the 
Lo 23 8 powers 
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pn which bad been reſerved- to him in 


s behalf by the NU and ira of 
a | 2 _y 


In the ronth. 1 Ocgober 5 3. „abu 
eight months after the conclufion of the de- 
fnitive treaty of peace above- mentioned, his 
Majeſty publiſhed his proclamation, under the 
great ſeal of Creat- Britain, for erecting four 
new civil governments, to wit, thoſe of Que- : 
beck, Eaſt Florida, Weſt Florids:: and Gra- 
nada, in the countries and iſlands in America, 
which had been lately ceded to the crown by 
the ſaid definitive treaty of peact. In this 
proclamation the king echorts his ſubjects, as 
well of his kingdoms of Great- Britain and 
Ireland as of his colonies in America, to avail 
themſelves, with all convenient ſpeed, of the 
great benefits and advantages that muſt accrue, 
from the great and valuable acquiſitions lately 
ceded 10 Hh: Majeſty in America, to their 
commerce, manufactures, „and navigation; 
and, as an encouragement to them to do fo; 
he infor them that, in the commiſſions he 
has given to the civil governours of tlie faid 
four new provinces, he has given the ſaid 
governours expreſs power and directions, that, 
ſo ſoon as the ſtate and circumſtances of the 
ſaid colonies will admit thereof, they ſhall, 
with the advice and conſent of the members 
of his Majeſty's councils in the ſaid provinces, 
ſummon and call general aſſemblies of the 

Oo people 5 
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people within the ſaid governments, in ſuch 


manner as is uſed in thoſe colonies and pro- a 
vinces in America which are under his Ma. Y 
jeſty's immediate government; and * that in "I 
the mean time, and until ſucb aſſemblies can be * 
called, as aforeſaid, all perſons inbabiting_ in, or h 
reſerting to, his Majeſiys ſaid. colomes, may an. 10 
fide in his Majgſtys royal 4 for the enjuy- the 
ment of the benefit of the laws of- his realm of 
England: and that for that purpoſe his Ma- 
jeſty had given power under = great ſeal to ch 
the governours of his Majeſty's ſaid, new — W 
nies to erect and conſtitute, with the advice of th 
his Majeſty's ſaid councils reſpeCtively, courts * 
of judicature and publick juſtice within the ot 
aid colonies for the 2 and determining all 1 
cauſes, as well criminal as civil, according to law * 
and equity, and, as near as may be, — #0 a 
the — England; with liberty to all perſons i 
who may think themſelves aggrieved. by,the il 
ſentence of ſuch courts, in in all_civil caſes, to | 
appeal, under the uſual limitations. and. re- 5 
ſtritions, to his Majeſty in his privy coungll 5, 
On the 21ſt day of November, 1763, about f 
ſix weeks after hy publication of the aforeſaid 1 


proclamation, his Maj iſſued his com- 
miſſion of Captain- general and K in 
chief of the province of Quebeck to wy Ol 
\: general Murray, which was received by him 
1 and publiſhed in that province in the month 
"nn of * 1704. This commiſſion, and the 
—_ _ inſtruQions 
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inſtructĩons that accompanied it, ſeemed every 
where to preſuppoſe that the laws of England 
were in force in that province, being full of 
allufions and references to thoſe laws on g va- 
riety of different ſubjects, and did not gontain 
the leaſt intimation of a ſaving of anygÞart of 
the laws and cuſtoms that prevaile®tHhere in 
the time of the French government. 

It ſeemed therefore, upon the whole, from 
the faid proclamation and commithon, to have 
been his Majeſty's intention, with reſpec to 
the ſaid province of Quebeck, to aſſimilate the 
laws and government of it to thoſe of the 
other American colonies and provinces which 
are under his Majeſty's immediate government, 
and not to continue the municipal laws and 
cuſtoms by which the conquered people had 
theretofore been governed, any farther than as 
thoſe laws might be neceſſary to the preſer - 
vation of their property. And his Majeſty's 
miniſters ſeem, at the time of paſſin thoſe 
inſtruments, to have been of opinion, that,--- 
by the refuſal of General Amherſt to. grant to 
the Canadians the continuance of their antient 


laws and uſages; and by the reference made 


in the fourth article of the definitive treaty of 
peace to the laws of Great-Britain, as the 


_ meaſure of the indulgence intended to beſhewn - 


them with reſpe& to the exerciſe of their re- 
ligion ; ſufficient notice had been given to 
the conquered inhabitants of that province, 

| „ that 


that it was his Majeſty's pleaſure that they 
| ſhould be governed for the future accordin 


to the laws of England :---and that the ſaid unt 
inhabitants, after being thus appriſed of his fort 
Majeſty's intention, had conſented to -be:{o Go 
governed, and had teſtified their ſaid conſent En 
by continuing to reſide. in the country, and C.; 
taking the oath of allegiance to his Majeſty, all 
when they might have withdrawn themſelves cou 
from the province, with all their effects and ql 


the produce of the ſale of their eſtates, within «/ 
the eighteen months allowed by his Majeſty 
in the treaty of peace for that purpoſe. 


In purſuance of this ſuppoſition that the h 
laws of England had been introduced into the th 
province by the aforeſaid : proclamation. and p 


commiſſion, Governour Murray and his coun- 
cil, in the great ordinance dated on the 17th 
day of September, 1764, (paſſed at the com- 
mencement of the civil government of the 
province for the eſtabliſhment of courts of 
juſtice in it,) directed the chief juſtice of the 
province, (who was to hold the ſuperiour 
court, or court of King's-bench, eſtabliſhed by 
that ordinance,) 0 determine. all criminal and 
civil cauſes agreeable to the laws of England and 
= the ordinances of ' the province; and the judges 
13 | of the inferiour court eſtabliſhed by the ſaid 
Wy | ordinance, (which was called the court of 
Common Pleas,) to determine the matters before 

| them ggreeable to equity, having regard never- 
TT F theleſs 


R 
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tleleſs to the laws of England, as far as the cin⸗ 
cumſtances and fituation of things will permit, 
until ſuch time as proper or dinances for the in- 
formation of the people can be eflabliſhed by tbe 
Governour and council, agreeable to the laws of 
England; with this juſt and prudent proviſoe, 
te that the French — and cuſtoms ſhould be 
allowed and admitted in all cauſes in the ſaid 
court between the natives of” the. ſaid province, in 


which the cauſe of a&ion aroſe before the 1] day 
of October, 1764. | | 


In conſequence of theſe inſtruments of 
government, all purporting to introduce the 
laws of England into the province of Quebeck, 
thoſe laws were generally underſtood in the 
province to have been introduced into it, and 
conſequently to be the rule and meaſure of all 
contracts and other civil engagements entered 
into by the inhabitants of it after the intro- 
duction of them, that is, after the eſtabliſh- 
ment of the civit government of the province, 
or after the ſaid 1ſt day of October, 1764. 
And the Engliſh inhabitants of the province 
have more particularly acted upon this ſuppo- 
ſition in the great credit they have given to 
the French, or Canadian, inhabitants of it in 


their extenſive dealings with them. For it 
has been aſſerted, (and, I believe, with truth,) 


that three quarters, or more, of the trade of 
the province is carried on by the Engliſh in- 


habitants; and they have been remarkably 


free, 
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free, (even to a degree of imprudente,) in 
. credit to the Canadians. This a 
the caſe, it is evident that ſtrict juſtice re. 
quired that they ſhould have been permitted 
to recover by the methods of trial and the 
proceſſes allowed by the Engliſh law, the 
debts which they had permitted the Canadians 
to contract with them, and which they had 
contracted with each other, upon the afore- 
faid juft and well-grounded ſuppoſition that 
the Engliſh law had been eſtabliſhed in the 


2 For otherwiſe the government will 


ve led them into an unfortunate ſituation, 
(againſt which the rules of prudence were not 
a ſufficient guard to them,) by firſt encou- 
raging them to lend their money upon a ſup- 
poſition that the Engliſh law was in force in 
the province, and then, by the abolition of 
the Engliſh law, (to which they truſted,) and 
the revival of the French law, (to which, it is 
probable, they would not have truſted,) com- 
pelling them to forego the methods of trial 
and recovery preſcribed by the Engliſh law, 
and make uſe only of thoſe allowed by the 
French law, to get themſelves paid. Yet the 
Quebeck-act takes no notice of this hardſhip, 
and makes no proviſion againſt it; but ſays in 


few and general words, that in all matters of 


controverſy relative to property and civil rights, 
reſort ſhall be bad to 74 laws of Canada, as the 
rule for the deciſion of the ſame ; and all cauſes 
that ſhall h:reafter be inſtituted in any of the 


courts 


K 
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aurts of juſtice, to be appointed within and for 
the ſaid province by bis Majeſty, bis heirs and 


ſucceſſors, ſhall, with reſpect to ſuch ; and 


rights, be determined agreeably to the ſaid laws 
and cuſtoms of Canada, until they ſhall be varied, 
or altered, by any ordinances that ſhall, from time 
jo time, be paſſed in the ſaid province by the 
Governour, Lieutenant-governour, or Commander 
in chief for the time being, by and with. the ad. 
vice and conſent of the legiſlative council of the 


ſame, to be appointed in manner herein after nen- 


tioned” This clauſe is, with reſpect to debts 
already contracted in the province ſince the 
introduction of the Engliſh law in October, 


1704, an Ex poſt fatto , and conſequent! E 


unjuſt. In order to make it conſiſtent with' 
juſtice, it ſhould have been accompanied with 
a proviſoe, that thoſe matters, of which the 
cauſes of action had ariſen fince the iſt of 
October, 1764, when the Engliſh law was 
eſtabliſhed in the province, ſhould be deter- 
mined according to the rules, and by the me- 
thods preſcribed by the Engliſh law. The 
like precaution, we have ſeen above, was 
taken by General Murray in paſſing the afore- 
laid ordinance. of September 17, 1764, by 
which, in purſuance of his Majeſty's procla-- 
mation, he eſtabliſhed the Engliſh law in the 


province. For he accompanied that intro-—- 


duction of the Engliſh law with this pro- 
viſoe, (which we have already metitioned,) 
te the Tc oe 
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end admitted in all cauſes in tbe ſaid court .f 
 Common-pleas) between the natives of the. ſaid pro. 
vince, in which the cauſe of action aroſe before 
the 1ft day of October, 1764. BD... 


This ſudden revival of the French law in 
the province of Quebeck, ix matters of pro- 
perty and civil rights, without any exception 
with reſpect to debts already contracted in 
the province fince the introduction of the 


Engliſh law into it, was alſo injurious to ma- 
ny Engliſh merchants reſiding 1n . London, 
who had ſent goods into the province to a 
great amount, upon a ſuppoſition that the. 
Engliſh law was eſtabliſhed in it, for:which 
goods large ſums of money were ſtill owing 
to them at the time of paſſing the Quebeck 
at. And this was humbly ſuggeſted to the 
| houſe of commons, while they had that act 
under their conſideration, in the printed caſe 
of the Britiſh merchants trading to-Canada, 
and a delay of at leaſt three years was de- 
fired with reſpect to the revival of the French 
law in the province, that they. might have an 
> roman of getting in their debts before 
e change took place. See the printed caſe 
in the Account of the Proceedings, &. pages 
202 — 222, and the paragraph relating to 
this matter in pages 207, 208, 209. But no 
regard was paid to this requeſt. Some of theſe 
Britiſh merchants, reſiding in London, had 
many thouſand pounds owing to them in the 
province at the time of paſſing the — act. 
dome 
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Some people will be apt to ſay concerning 
theſe debts, contracted in the province during 
the eſtabliſhment of the Engliſh law in it, 
that the revival of the French law can in no 
degree affect them; that a debt is a debt, 
and the payment of it muſt be enforced, by 
the French law. as well as the Engliſh, and 
indeed by the laws. of all civilized and com- 
mercial nations; and conſequently, that no 
injury is done to the creditors by obliging 
them to ſue under the French law for debts 
contracted under the Engliſh. But this rea- 
ſoning is by no means juſt, - It is true indeed, 
that, concerning debts owing upon bonds, or 
other very clear and poſitive written inſtru- 
ments, the decifions of all laws are pretty 
nearly the. ſame z though even here the evi- 
dence required to aſcertain the execution of 
them by the parties, will ſometimes be dif- 
ferent. For, ſome laws require two witneſſes 
to the proof of a fact, others only one; and 
ſome laws require inſtruments to-be made in 
the preſence of. publick, authorized, perſons, 
ſuch as notaries, in order to their being bind- 
ing on the parties, whereas other laws re- 
quire them to be made only in the preſence 
of honeſt men: and ſome laws. require ſtrict 
proof of a man's having done ſome diſhoneſt 
action, ſuch as a conviction. in a court of 
juſtice upon a crimihal proſecution, before 
he can be rejected as a witneſs to any tranſ- 


action; whereas other laws are contented with 


e ua lighter 


_ 
4 ſlighter proof of bad character, as a ground n 
for ſuch rejection. Theſe are material dif- 
ferences between the laws of different nations, 
even concerning the validity of clear written 
inſtruments. But the law-ſuits that happe 


between people concerned in trade, do not 


uſually rurn upon theſe inſtruments, but upon 


tircumſtances of a more doubtful nature; 


Thus, for example, it is ſometimes neceſſa 

to prove the delivery of goods that have been 
delivered ; --- at other times, to aſcertain their 
value, when no price has been agreed on 
between the parties, on when the goods fall 
ſhort of the quality agreed upon between 
them ; --- at other times, to aſcertain the 
damage received b ods in their paſſage, 
and 2 e ee the blame pi 
damage is to be aſcribed, and upon whom 
the loſs, arifing from it, ſhall fall; ---at 
other times, to aſcertain the damages arifing 
by not delivering a certain quantity of. goods, 
of a certain kind and value, at the time 

pointed between the parties: and, a hundred 
other inftances of the like kind. might be 


mentioned, in all which it is geceſſary to de- 


termine ſome doubtful and delicate matter 
of fact. Now, in all theſe caſes, the Engliſh 
law, fays, a jury of twelve impartial men 
ſhaft be impannelled to determine theſe doubt- 


ful facts; but the French law ſays, they ſhall 
be determined by the judges only, upon. a 
due conſideration of the evidence. MP 
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this is a material difference between the two 


laws, with reſpect to theſe commereial litiga- 
tions! To illuftrate this matter by an exam- 
ple, let us ſuppoſe, Mr. Thomas Walker of 


Montreal to be engaged in a law-ſuit of one 


of the kinds juſt now mentioned, with an- 
other inhabitant of Montreal. By the Engliſh 
law, (under which the cauſe of action aroſe) 
the matter of fact, and the meaſure of the 
damage ſuſtained by Mr. Walker, or his ad- 
verſary, will be determined by a jury. But. 
by the French law, concerning matters of 
property and civil rights, which has been re- 
vived by the Quebeck act, theſe things will 
be determined before Captain John Fraſer and 
Monſieur de Rouville, the judges of the diſ- 


trict of Montreal, the former of whom has 


been long at enmity with Mr. Walker, and 
the latter of whom ſeems (by the account of 
his behaviour, with reſpect to him, ftated in 


the extract of a letter herein before recited, 


pages 84, 85,) to have no great affection for 


him. Can it then be indifferent to Mr. 


Walker, whether he is to have the capital 
facts of his lawy- ſuit determined by a jury, or 
by Captain Fraſer and Monſieur de Rouville? 
and is it no injury to him to deprive him by 
an ex poſt fate Terr of the former method of 
trying it, and to force him to take up with 
the latter? Surely, it muſt be all to be 
a very great one. This clauſe, thereſbre, of 
the late Quebeck act, ſo far as it affects all 
1 / Es p 2 law-ſuits 
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[ 30d I 
law-ſuits in which the cauſe of action aroſe 
fince the introduction of the Engliſh law into 
the province, that is, ſince the 1ſt of Octo- 
ber, 1764, is an ex poſt facto law, and conſe- 
quently unjuſt. And, therefore, the honour 
and juſtice of the Britiſh nation require, that 
the ſaid clauſe ſhould either be repealed, or, 
in this reſpect, amended, | 


A Remark concerning the Payment 
of Tythes to the Roman-Catholick 
Prieſts in the Province of Que- 
beck, . 


LMOST all the writers who have un- 
dertaken to defend the late Quebeck - 
act, have juſtified that clauſe of it which 
gives the Romiſh prieſts a legal right to their 
tythes from their Roman-Catholick pariſhio- 
ners, by aſſerting that the faith of the Britiſh 
nation was engaged by the capitulation and 

treaty of peace to the Canadians, that this 
favour ſhould be ſhewn to their religion. In 
purſuance of this doctrine, ſome of theſe 
_ gentlemen contend, that the Romiſh prieſts 
in Canada had already an actual right, in 
point of law, to their tythes before the paſſing 
of the late Quebeck- act, and that that act only 
confirmed that right with reſpect to the Ro- 
JOE 5 * — +4 


9 F 


| man-Catholick inhabitants of their reſpeQive- 
pariſhes, and deprived them of it with reſpe& 
to all the other inhabitants of the ſaid pariſhes, 
But others of theſe gentlemen, who are more 
diſcreet and cautious in their aſſertions, ac- 
knowledge that the legal right of the Romiſh 
prieſts to their tythes was N by Gen. 
Amherſt's anſwer to the demand of the French 
General upon that head, till the King's plea- 
ſure ſhould be declared concerning it; and 
nt that his Majeſty's pleaſure had never been de- 


ck clared upon this fubject till the royal aſſent 
was given to the Quebeck-a& : but they 
e- inſiſt, (upon I know not what grounds) 


that this revival of the prieſts right to their 
tythes was agreeable to the ſpirit of the capi- 
tulation and treaty of peace, and that thoſe 
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Ne high national engagements could not have 
k+ been honourably and liberally carried into 
ch execution without it. Both theſe opinions, 
eir I conceive to be erroneous; becauſe the ca- 
fo pitulation expreſsly reſerved the matter of 
th tythes to the king's determination, and the 
nd treaty of peace, by referring to the laws of 
nis England, with reſpect to the indulgence grant- 
In ed to the Romiſh religion, muſt, upon the 
ſe moſt liberal conſtruction, be ſuppoſed to refer 
ſts to, and adopt, the ſtatute of the firſt of queen 
in Elizabeth, for aboliſhing. the foreign juriſ- 
bg diction of the pope and eſtabliſhing the ſupre- 
ly - macy of the crown, and conſequently to ex- 
On clude from a legal poſſeſſion of | eccleſiaſtical 


- \ benefices, 
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benefices, (of which the tythes make the pity. 


cipal part,) all perfons who will not take the 
oath of fa ey, This ſubject has been 


ſafficiently explained above in the Accownt of 


the Proceedings, &c. s 180 -- 199, to need 
nothing farther to be ſaid 6 15 in this 
place, in the way of reaſoning or argument. 
ut one. of the writers in ſupport of the 
uebeck-af, has had recourſe to authority, 


Inſtead of reaſon, in fupport of his affertions 


upon the ſubject, and has quoted the opinion 
of two learned law-officers of the crown, in 
the year 1765, and a report made by other 
learned gentlemen in the fame offices, in the 
year 1768, in proof, as he pretends, of the 
right of the Romiſh prieſts at that time, to 
demand their tythes. This opinion and this 


report I ſhall here examine, in order to ſhew, 


that they do not properly relate to the queſtion 
under confideration. The writer, who men- 
tions them, is the author of the pamphlet 


intitled, The Juſtice and Policy of the late aft 
of parliament for making more ecke! proviſion 
for the government of the province of Quebeck, 


afferted and proved“ The whole paffage re- 
lating to this ſubject, is contained in the 29th, 
zoth, 31ſt, 32d, 33d pages of this pamphlet, 
and is as follows : 8 


e But there is ſtill one important confide- 
tation in favour of ſuch a plan | as is adopted 


by the Quebeck-aR with reſpect to the popiſh 
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religion, } which would out-weigh eren its 
impolicy, if that could be proved; Which is 


its juſtice, By the 4th article of the trea 
Paris, ratified by the king and approved by 
e it ty 14 Tz That his Bri- 
« tannick Majeſty, on his fide, agrees to grant 
the liberty of the catholick religion to the 
inhabitants of Canada. He will, cenſe- 
* quently, give the moſt preciſe and moſt ef- 
« fectual orders, that his new Raman catho- 


lick ſubjects may profeſs the worſhip of their 


religion, according to the rites of the Ro- 
miſh church, as far as the laws of Great. 
© Britain permit. Let us then examine how 
far the laws of England do or do not allow 
the Canadians the free and publick exerciſe 
of their religion, and how far, under the ſti- 


pulations recited, they are entitled to the com. 


mon rights of Britiſh ſubjects in that coun» 
try. Fortunately for my purpoſe, theſe caſes 


have been already ſtated, and the opinions of 
as able lawyers as this country has produced, 


have been given upon them. In 1965, the 
Lords of Trade ſent the following query te 
Sir Fletcher Norton and Sir William De Grey, 
then attorney and ſollicitor-general; © Whes+ 


ther his Majeſty's ſubjects, being Roman - 
© catholicks, wer ; Fr 


reſiding in the countries 
* ceded to his Majeſty by the treaty of Pais, 
are not ſubject, in thoſe colonies, to che 
* incapacities, diſabilities and penalties, te 
* which Roman-catholicks in this kingdom 


© are 
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are ſubject by the law thereof? To which 
query thoſe great men anſwered on the roth 
of June, * That they were' not.” And the 
advocate, attorney, and ſollicitor general, in 
their joint report to the privy-council upon 
the propoſitions of the board of trade, pre- 
' ſented on the 18th of January 1768, ſtate it 
to be their opinion, That the ſeveral acts of 
* parliament, which impoſe diſabilities and 
< penalties upon the publick exerciſe of the 
© Roman catholick religion, do not extend 
© to Canada; and that his Majeſty is not by 
© his prerogative enabled to aboliſh the dean 
and chapter of Quebeck, nor to exempt the 
proteſtant inhabitants from paying tithes to the 
perſons, legally entitled to demand them from 
* the Roman-catholicks, „ er by ſuch 
high authorities, I am ſurely warranted in 
erting, That the Canadians are, by the ſti- 
pulations in the treaty of Paris, entitled not 
only to the free and publick exerciſe of their 
religion, but are alſo capable of and entitled 
to all the rights of Britiſh ſubjects in that 
province. For, if the laws of England do 
not diſable or reſtrain them, or make a diſ- 
tinction to their prejudice; they have cer- 
tainly a right to the privileges and advantages 
of thoſe laws, in common with other the 
king's ſubjects reſorting to Canada; and any 


ſubſequent law, or exertion of the kings pre- 


rogative, which ſhould make a diſtinction, 


which the laws in being, when the treaty. was 


228 8 


N 


tatified, do not make, would. be cruel, arbi- 
trary and unjuſt, and a violation of the ſolemn 
ſtipulations of that treaty. Under what cos 
lour or pretence, then (let nie aſk the 

pugners of the late act of parliament), is it 
that the Canadians 1 to have been de- 
prived of all ſhare in the civil offices of the 
province; that their clergy fhould be ſtripped 
of their maintenance, and the whole people 
made ſubje& to laws enacted by an aſſembly, 
from which they were to be excluded, and 
in the election of whoſe members they were 
to be deprived of all ſhare? Upon what 
ground or pretence is it aſſerted, That a clauſe, 
which expreſsly takes away from the pariſh 


pics their legal title to tithes of the lands 


eld by proteſtants, and which our great 
crown-lawyers declared the king could not 


deprive them of by his prerogative, can be 


leid to eſtabliſh popery, and grant"only'a 
precarious toleration to the church of Eng- 
land?“ Thus far the aforeſaid author of 


Concerning theſe opinions, I beg leave to 
make the following obſervations 
In the firſt place, the queſtion, propoſed 


to theſe great lawyers, Sir Fletcher Norton 
and Sir William De Grey, in 1765, to wit, 


Whether bis Majeſty's Jabiekt being, Roman: 


Catholicks and refiding in the countries ceded. te 
his Majefly in America by the treaty of Paris, 


are 
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are not hell, in thoſe colonies, to the inc 
cities, diſabilities, EE. es, to unicb 2 
Catbolicks in this kingdoin are fubjet by the laws 
thereof,” . is drawn up in a very N 
manner. For it does not ſtate the ſeveral ca- 
pitulations of Quebeck, Florida, and Gra- 
nada, (which are the colonies in queſtion,) 
fo as to inform the learned lawyers, who were 
to anſwer it, what rights the inhabitants of 
thoſe countries were intitled to on that moſt 
important ground ; nor does it ſtate the trea- 
ty of peace, or the king's Fee 0 
October 1763, nor his Majeſty's commiſſi 

of governour of thoſe ſeveral colonic to 8 
firſt governours he ſent thither; 


1 are > of a high nature, 47 

1 mine the laws and conſtitutions of the p _ 
£09 to which they relate. The anſwers, 

1 fore, that are given to a caſe ſo — 
Nl ſo wretchedly ſtated, cannot be intitled to 
5 much regard, let the learning and abilities of 
al the gentlemen who give them, be ever. {6 
11 great: becauſe they are 3 wx to a fictitious 
caſe, which differs from thoſe which really 


exiſt. The caſe which that ſeems to 
1 have had in view is this : © Whether, if Cu- 
130 nada, Blorida, and Granada, bad been cinquered 
3 vit bout any articles of capi wan and ceded 


the t ace without ion in 
ä 9 nemo 
religion; and if bis Majeſly —— 


— bad iſſued no 
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commiſſion o any eivil governour of them, eretting 
government and fyſiens 
of laws for — direction; whe- 


ther, in #hi there would general 
e hy 


the operation of which the Romau-Catholich in- 


babitants of thoſe colonies avould become ſuljei to 
the incapacities, diſabilities, and to 
Roman-Catholicks in this tit are ſubjett by 
the laws thereof.” This, it is plain, is a quite 


different caſe from the real caſe of either Ca- 
nada, Florida, or Granada, in the year 1765, 


when the afore-ſaid COP was propoſed to, 


and anſwered by," the great lawyers above- 


mentioned, 


The anfiver given by thoſe gentlemen to 
the caſe propoſed to them, (which I con- 
ceive them to have underſtood in the man- 
ner I have juſt now Rated it, without any 


peace, or proclamation ; becauſe, in Thee 
anſwer to it, they don't ſay a word of either 
of thoſe inſtruments ;) is, that the Roman-Ca- 


tholick inbabitants of the ſaid colonies weng not 


ſubjed to the ſaid intaparties, diſabilities, and 
penalties.” Now, this anſwer is certainly true 
reſpect to the caſe Rated for their api- 


with 


nion, ſo far as it regards the pena/ttes 
abilities, to which Roman-Catholicks are ſub- 


England for blickiy exerciſing the 
— — — 0" 4a 
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conſideration of the capitulation, treaty of 
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tutes impoſing theſe penalties do not, propriy 
vigore, or by their own force and operation, 
extend beyond the bounds of England; and 
conſequently, unleſs they have been intro- 
duced into Canada, and other new provinces, 
by ſome poſitive act of his Majeſty's  autho. 
rity, they cannot be in force there. But, I 
cannot conceive this anſwer to be true with 
reſpect to the incapacity of Roman-Catho- 
licks to hold either ecclefiaſtical benefices, or 
temporal offices of truſt and profit, ariſing 
(not from their exerciſing the worſhip of 
their religion, but) from their refuſal to take 
the oath of ſupremacy. This incapacity, I 
apprehend, extends to Roman-Catholicks in 
thoſe new dominions as much as to Roman- 
Catholicks in England itſelf; becauſe the 
ſtatute of the iſt of queen Elizabeth, = 
which all perſons, who ſhall hold any ſuc 

benefices or offices, are required to take the 
_ cath of ſupremacy, extends expreſsly to all 
the dominions of the crown, that then were, 
or thereafter ſhould be, as we have ſeen in the 
Account of the Proceedings, &c. page 186. 
This extenſion of the ſtatute of ſupremacy 
to all the future' dominions of the. crown, . 
ſeems to have eſcaped theſe learned gentle- 
men, ' whoſe attention ſeems to have been 
principally directed to the ſtatutes inflicting 
penalties and diſabilities on popiſh recuſants, 
and popiſh recuſants convict, which do not, 
of themſelves, extend beyond En gland. = F h 
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out of England, and ought not to 
poſed to have been introduced into the pro- 


L 1 
With this diſtinction between penalties and 


| diſabilities, ariſing from the exerciſe of the, 


worſhip of the Romiſh A on the one 
hand, and an incapacity of holding either 
eccleſiaſtical benefices or temporal places of 
truſt and profit, ariſing from the refuſal to 
take an oath of ſupremacy, on the other 
band, I conceive the ſaid opinion of thoſe 
two learned gentlemen to be alſo true in the 
real caſe of the province of Quebeck, as well 
as in the inaccurate and imaginary caſe that 


was propoſed to them: becauſe neither the 


reference to the laws of England in the fourth 
article of the treaty of -peace, in theſe words, 
ſo far as the law of Great-Britain will permit, 


nor the introduction of the general body of 


the Engliſh laws into the province by the 
king's proclamation. of October 1763, and 
by the commiſſion of Governour Murray, and 


N 
» 
4 land 


the principal ordinances made in conſequence 
of them, ought, in a fair and liberal con- 
ſtruction, to be ſuppoſed to have introduced 


into the province the penal ſtatutes againſt 
Roman-Catholicks, which inflict thoſe penal - 
ties and diſabilities, they being inoonſiſtent 
with the toleration of the worſhip of the Ro- 
miſh religion, that is granted to the Cana- 
dians in the capitulation and treaty of peace. 
Since, therefore, theſe penal ſtatutes do not, 
by their own operation, extend to n_ place 

ſup» 


vince 
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year 1765. Bnt theſe reaſons do not relate 
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viace by the ſubſequent inſtruments of go- 
vernment relating to it, to wit, the w 
of peace, tho proclamation, the — 


them, 2 
they woven nod of heres in the province.in the 


to — incapacity to hold — ha, 
nefices or temporal places of truſt and 

the province | : taking the 3 — 
upremacy, Which is grounded on the uni- 


verſal ſtatute above - mentioned, of the iſt of pul 
queen Elizabeth, and which is. by no means gio 
inconſiſtent with the toleration of the worſhip pul 
of the Roman catholick religion in the pro- c 
vince, any more than the like incapacity to ity 
Hold places of truſt and profit and ecclefiaſti- led 
cal benefices, without taking the ſacrament, Re 
qovanding tb the ceremonics of the chuniat po 
England, and ſubſcribing the 30 articles, is 
Inconſiſtent with the toleration of the | 
of proteſtant diſſenters here in England. th 
This firſt query propoſed to'thoſe two gn e1 
lawyers, and their anſwer to it, ſay n. 1 
— — I: 1 
8. -Þ e advocate, a 
torney, and ſollicitor general to the privy» c 
council upon the props — ha — £ 
trade, in January 1768, as ſtated in the ban 1 
Phlet above-mentioned, eonſiſts of two. 
<4, The firſt — is in ( 


ware, ; 


SDFEFESEG?P 


2. F. 


„ F F. F NSA 


— 


publick exerciſe 0 the” K Man. Carholick religion 


ds; * That the ſeveral abt 0 ment 
ohith impoſe diſabilities ant at poi the 


ch not extend to C This I readity allow, 
But it does not prove that the incapacity to hold 
ecdlefiaſtical behefices and temporal places of 


truſt and profit without 38 dne oak of fu | 


premacy, created by the ſtatute of the 
iſt of Queen Ft WAH: does nat extend to 
Canada. For this is not a penalty or difability 
impoſed by any act of parliament upon the 
publick exerciſe of the Roman-Catholick re- 
gion; but exiſts dently of any fuch 
publick exerciſe, and is built upon quite another 
ound, to wit, the incompleatnefs of the fide- 
ity, or loyalty, of thoſe perſons WO acktiow= 
ledge the foreign juriſdition of the biſhop uf 
Rome, and the Hanger of e ther, \ 
— 
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The ens . in this Sant Goth 
that report of theſe law. officers, is in'thefe words; 
* and that his Majeſty fs not 1 prerogative 
enabled to aboliſh the dean and chapter of Sl 
nor to exempt the proteſt inhabits from pay- 
ing tythes' t0 the perſons legally intitled to demah 
then from the Kabas-Cialakekr From th 
opinion one would be led to 22 that rhieſe 
gentlemen had not been to confider, 


whe , the "Romiſh 
227 8 the ek bug W 


cabal inhabitants of the „ but = 
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Aces, and legal 


[rt 
both they and thoſe who aſked their opinion, 


had taken it for grar.ted that the ſaid prieſt 
were intitled to I and that the only mw 
of doubt, concerning which the opinion of thoſe 
learned gentlemen was required, was, whether, 
if the prieſts were tilt intitled to demand the 
tythes, the king, by his prerogative alone, could 
exempt the proteſtants from paying them, To 
this queſtion (which ſeems to have been the 
only one under their conſideration, ) they anſwer, 


that the king could not exempt the proteſiants from 


paying the prieſts their tythes ; which I readily 
admit to be true. But ſtill the main queſtion 
remains to be conſidered, which is, whether the 
Romiſh prieſts in Canada could, without taking 
the oath of ſupremacy, hold any eccleſiaſtical bene- 
the payment of tythes 
from any of the inhabitants of the province, 
whether Proteſtants or Roman-Catholicks ; and 


this queſtion ſeems not to have engaged the 


attention either of the learned gentlemen. who 
made this report, or of thoſe who required 
them to make it; but it ſeems rather to have 


been taken for granted by them all, that. the 


ſaid prieſts could legally demand the tythes. 
This, it may be faid, is a proof that thoſe 
learned gentlemen were of opinion, that the 
Prieſts in Canada had a right to demand their 
tythes. And I confeſs it is ſo. But I contend 
chat it is only a haſty opinion upon a point not 
propoſed to their conſideration, and not a de- 


fore 


liberate opinion upon a point expreſsly laid be- 
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fore them for their examination, and ſlated in a 
proper manner. It ſeems to have ariſen from 
2 want of attention to the articles of the capi- 
tulation, and the treaty of peace, and the grand, 
univerſal, ſtatute above-mentioned, of the 1ſt 
of Queen Elizabeth, concerning the Royal 
Supremacy, which is referred to in the treaty 
of peace, and js acknowledged to be ſo referred 
to even in the late Quebeck- act, by which fo 
much favour is ſhewn to the Ps cx 
religion. 

Having has examined this e and re- 
port of the law-officers of the crown, and 
ſhewn how little ſtreſs is to be laid upon them 

with reſpect either to the right of the Romiſh 
prieſts of Canada to demand the tythes, or to 
the capacity of Roman-Catholicks of any kind, 
(or af any other perſons who refuſe to take 
the oath of ſupremacy, ) to hold places of truſt 
and profit, I ſhall now proceed to anſwer the 

triumphant queſtions en by the writer of 

the ſaid pamphlet, The Juſtice * Policy, &c: 
in the paſſage herein above ed em the pron 
pamphlet. 100 
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Ein fr des den onde gu 3 _ 


tions, is in theſe word: Under what colour, 
* or pretence, then (let me aſk the -oppugners 
* of the late act of parliament) is it that the 
* Canadians. ought to have been deprived of all 
$ * ſhare, in the civil offices of. the: province ? 
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Engliſhmen and Iriſhmen are excluded from 
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& that their clergy ſhould be ripped of theit 
<« maintenance? --- and the whole people made 
e ſubject to laws enacted by an aflembly, from 
<«« which they were to be excluded, wy + in the 


c election of whoſe members _ were to wa 
' deprived of all r f 


A „ 


Anſwer. They were to have 1 e 
from civil offices, not as Canadians, but as 
Roman-Catholicks, who refuſe to take the 
oath of ſupremacy ; even as Roman-Catholick 


civil offices in England and Ireland on the 
ſame account. And this excluſion” is under 
colour, or pretence, or or (to ſpeak. more cor- 
rectly) by virtue, of the * fundamental, 
univerſal ſtatute of the iſt of queen Elizabeth 


above-mentioned, for /aboliſhing all foreign 


juriſdiction, and * the A of 
the *CLOWN. 


Secondly, Their b were use to be 
firipped of their maintenance. For t they bad 
had no legal right to their tythes ever ſince 
the ſurrender of the country to General Am- 
herſt in September 1760 ; panty by reaſon of 
his ſuſpenſion of that legal right till the 
king's pleaſure ſhould be declar —— 
it, and the want of any declaration t 
before the paſſing of the late Quebeck-act; 
and — 2 by virtue of the above- mentioned 
ne of the iſt of "_—__ Elizabeth, which 
require 


F FSK 


emption from the 
they had formerly 
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requires that all perſons, who hold eccle- 


faſtical benefices, ſhall take the oath of ſu- 


ptemacy. 


Add to this, that the bulk of the people in 


Canada were very well pleaſed with the ex- 
ga, obligation, under which 
ain, of paying the prieſts 
their tythes: but that they neverthelets, for 
the moſt part, paid them yoluntarily, and that 
few or no complaints were made againft them 
upon this account. e 


Thirdly, The Engliſh inhabitants always 
propoſed - and wiſhed, that the Roman-Ca- 


tholicks in the province ſhould be permitted, 
equally with the proteſtant inhabitants of it, 
to vote at the election of members of the af- 
ſembly, though not to be elected into it; 


ſo that the whole Canadian people would 


not have been made ſubject to laws enacted 
by an aſſembly, in the election of whoſe 
members they were to be deprived of all 
ſhare, as the writer of that ap» ring 
poles, but to laws made dy an affembly of 
their own chuſing. And the Engliſh inhabi- 
tants of the- province even declared themſelves 
willing to acquieſce in an aſſembly into which 
the Roman-Catholicks ſhould be admitted to 
fit as members, if his Majeſty in his royal 
wiſdom ſhould think fit to conſtitute the aſſem- 
dly in that manner. | 
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their legal right to the tythes of the proteſtant 


province in 1760. This reviva! of their legal 


may well be called, gfabliſbing that religion. 
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The afore-ſaid writer then aſks. another 
queſtion in theſe words: Upon what ground 
or pretence is it aſſerted that a clauſe which 
<«« expreſsly takes away from the pariſh-prieſts 
„ their legal right to tythes of the lands held 
* by proteſtants, and which our great crown. 
* lawyers declared, the king could not de- 
ce prive them of by his prerogative, can be 
© ſaid to eſtabliſh popery, and grant only a 
< precarious toleration to the church of Eng- 


A 


de land?” 


Anſwer. 'This is aſſerted, becauſe'the Ro. 
miſh prieſts in Canada had no legal right to 
the tythes from either the proteſtants or the 
Roman-Catholicks in the province before the 
late Quebeck- act, for the reaſons already men- 
tioned ; ſo that, by that act, they do not loſe 


inhabitants, as the queſtion ſuppoſes, but ac- 
quire a legal right to the tythes of the Ro- 
man-Catholick inhabitants, which they had 
not before enjoyed ever fince the conqueſt of the 


right to the tythes of their popiſh pariſhioners 


is making a proviſion by publick authority for 
the teachers of the Romiſh religion, which 


Before 


re 


27 1 


the legal right of the-Romiſh prieſts to their 
tythes by the late act of parliament, I cannot 


but expreſs my ſurprize at the expectations 


which I have obſerved many people to have 


entertained, that this meaſure would have given 


reat ſatisfaction. to the Canadians, ' whereas in 
truth it has had the contrary effect of greatly 
diſpleaſing them, as theſe who knew the pro- 
vince foreſaw 1t would do. If, indeed, their 


religion had been only connived at before the 


paſting of that act, and the ſeveral laws of 
England inflifting penalties and diſabilities on 
thole perſons who ſhould publickly exerciſe 
it, had been ſuppoted to be in force in the pro- 
vince, and to be only ſuſpended, or laid aſide 


for a time, by the prudence and humanity of 


the government of the province for the time 
being, the changes made by the Quebeck- act, 
with reſpect to their religion would, probably, 
have been conſidered by them as a great im- 


provement of their condition. But their con- 


dition with reſpect to their religion before the 
Quebeck-act was ſo good and fo agreeable to 


them, that it was impoſlible to make it better. 
Their religion was not connived at, but legally . 


tolerated, and that in the moſt ample manner 
poſſible : and they knew that it was fo. The 
penal laws of England were univerſally un- 
derſtood throughout the province to have never 


been of force in it, but to have been excepted 


from the general introduction of the reſt x 
| | | © 
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the laws of England, by the toleration granted 
them by the capitulation and treaty of peace; 
fo — they were under no ſort of uneaſineſs 
upon that account. And, as to the d:ſqualifys 
aus of England, by which pits 
cluded from places of truſt and profit, (which 
were „ to be of force in the 
province, ) ſo little affected the of 
the —— that they e 
thought about them. They themſelves, they 
knew, could have had no chance, or thought, 
of being advanced to thoſe places, if their in- 
capacity, as Roman-Catholicks, had been re- 
moved: and they had no ſort of inclination to 
fee their own nobleſſe and other former ſupe- 
riours, advanced to them; but, on the con- 
trary, (by all the accounts that I could ever 
learn of their ſentiments,) were much better 
pleaſed to ſee thoſe gentlemen continue in 2 
private ſtation, and to have the offices of Judges 
and Juſtices of the peace, and other offices of 
power, filled by Engliſhmen. Being thus in- 
different about the diſqualiſying laws (which, 
& muſt be remembered, were not extended to 
jurymen on either grand or petty juries, nor 
to attornies, notaries, or advocates, all of whom 
were permitted to follow their profeſſions in 
the ſame manner as if they had been pro- 
teſtants,) I ſay, being thus indifferent about 
the diſqualiſying laws of England, and thus 
free from all apprehenſion of the penal laws of 
England, which no mortal in the province had 
470 | | ever 
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ever ſuppoſed to be in force chere; andr 


being x in full poſſeſſion of all the churches 
and chapels in the province, with their prieſts 
regularly officiating! 1 in them in the manner 
uſed in the time of the French government, 
but with a liberty of paying them their tythes, 
or letting it alone, as they thought proper; 
how can it be ſuppoſed, that the mere change 
of this agreeable liberty, by the late act of 
parliament, into a compulſive" obligation to 

the tythes to their prieſts, how much ſoever 

might be diflatisfied with their behaviour, ſhould 
be conſidered by them as an advantage and 2 
favour ? The prieſts, indeed, and ſome "few 
laymen of the upper claſſes, who are more 
than ordinarily attached to the Romiſh religion, 
and who, looking forwards into futurity, are 
anxioufly deſirous, that it ſhould continue to 
be the prevailing, or the only, religion in the pro- 
vince, may, perhaps, be pleaſed with this clauſe 
of the late act, which revives the compultion upon 


the people to pay the prieſts their tythee, on 


account of its tendency to perpetuate that reli- 
gion in the province. But the common run 


of the Canadian 'peaſantry, (who are the great 


body of the people of the province, do not 
ſpeculate fo deeply and fo anxiouſly 3 and, acs 


eordingly, they doth were, and were likely to 


be, better pleaſed with the liberty they enjoyed 
in this reſpect before the late act, _ with the 
compulfion under which they are again laid by 
Trig ele" of e. I have — e thought; 
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that this matter might be illuſtrated (ſinee 
people ſo much miſtake it as to make ſuch an 
illuſtration neceſſary;) by the ſuppoſition of a 
fiimilar proceeding here in England within our 


own view. Let us then ſuppoſe, for a mo- 


ment, by an effort of our imagination, that 
our biſhops could be brought to conſent to a 
free toleration of the worſhip of the proteſtant 
diſſenters here in England. It would, in the 
opinion of many people, do their Lordſhips 
honour, and would certainly be a favour which 


that loyal and reſpectable body of people would 


highly value. For they would then be in the 
fame happy and eaſy condition, with reſpect 
to their religious liberty, that the Canadians 
have been in ever ſince the ſurrender of that 


province to the Britiſn arms. A greater degree 


of liberty could not be given them. But, let 
us next ſuppoſe, that their Lordſhips, in the 


warmth of their new kindneſs to theſe hitherto 


obnoxious people, were to go a ſtep. further, 
and to conſent to a law that ſhould enact, 
that every preſbyterian layman that frequented 
a meeting-houſe, ſhould be forced to continu 

to the miniſter of it the payment of bis laſ 


annual ſubſcription, whether he would or no, 
and whether he had reaſon to be ſatisfied w 


the conduct of his miniſter or otherwiſe. ] 
imagine, that the bulk of the preſbyterian laiety 
(whatever a few very zealous. men amongſt 
them might do,) would hardly take this ſecond 
proviſion as a favour, but would rather be of 
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opinion, that their Lordſhi ps had, in chen ins 


ſtance, been over-zealous for the ſupport of a 
mode of worſhip which they did not 8 


ſelves approve;, And the fame, we may ſup- 


ſe, will be the ſentiments of the generality 
b the popiſh laiety c with reſj 


the compulſive clauſe for the payment o oh | 


in the late act of parliament. And, ind 

it is now ſaid, that * are che ſentiments of 

hy „nne, 5 * 

An Acdoit of the Lentiinents of the 
_ Canadians concerning the Intro- 
duction of the Engliſb Laws, and 


the Trial by Jay, into the Pro- 


vince. 8 * 
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into the Ge the comp laints that had been 


made in the province, concerning the ſtate 


the laws, ant the adminiſtration of e 

it. And I foand, that the greater part of 50 
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blichmerit of the civil government in hs Two 
vince. Theſe expentes and delays Have bee 
fince remedied by an ordinance of og + 


vernour and Council of the province, | 
in the month of February 1779, by 'w which 
he courts of Common-pleas have been ditecttd 
to fit every week in the year, (with a very 
A intervals, at particplar ſeaſons) for the ad- 
miniſtration” of juſtice in civil matters and 
the . proceſs of impriſonment for debt (WhHb 
before was uſed in all caſes where the debt 
amounted to forty ſhillin og) Has been reſtrained 

to the. caſes. of debts of twelve pounds; 
the too haſty. ſale of the Reclield lands of 
for te payment of their debts has been 
pPtevented. In — courts the French layers 
plead in their own manner, and for very mo- 
derate fees; ſo that theſe objections to the ex- 
pence and delays of r have been 
removed as far as, perhaps, it is poſſſple to pe- 
move them. As to the Engin laws them- 
Wo, : which had been ade into the 


a 


"as, they 

- 1 ck Po ehr by 55 d ecifions 
of the courts of juſtice, But 47 rat: be cot- 
felled, hit che Englith laws of inhetitance, 
and other Engliſh laws reltihg 10 landed ro- 
perty, would, if they had been app 

by the Canadians in oppoſit 
cuſtoms upon thoſe ſubjects, and enforced by f 
| . N of the courts of Juſtice (as, FE 
har, 


1 r 


L 323. 1 


s, they muſt haye been, if ſuch matters had 
= brought before the courts) k 

the Engjith ge ae of the-proyince are {en- 
ible of, and therefore have alyays declared, 
tut they wiſhed the French Jaws upon thoſe. 
ſubjects to be continued, or revived ; and more 
eſpecially with reſpect to the children of mar- 
ſiages already contracted. But I am perſuaded 


that the revival of the French laws upon this 


* 


ſubject only, ( landed property) would be ſuf. 


| ficient to preſerve the province from falling 


into any confuſion and diſoentent, tho the laws 
of England ſhauld be introduced into it, or rather 
continued in it, upon all other ſubjects. And I am 


confirmed in this opinion by the letter publiſhed 


in the Accaumt of the Proceedings, &. ſigned Le 
Canadien Patriots, which, (tho it as written 
for the expreſs 
nadians againſt the laws of England, and per- 
ſuading them to be pleaſed with the revival of 


the French laws in all civil matters hy the 


late Quebeck act,) yet mentions gathing buſt 
the Engliſh rate of tythes, (to wit, the tenth 
ſheaf of corn, inſtead of the twenty-Gxth huſhell. 


which was the tythe paid in Canada,) As mate 


ters that they were likely 0 be diſpleaſed with, 
body dreamt of introducing into the province: 
geniture, the Engliſh declared. they. were: wH+ 
ling to have expreſdly excluded, and the French 
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the caſe,) of ignorant me 
whom could — write 


to decide them. Theſe 
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law upon that head expreſaly revived in the 
province, if the Canadians ſhould deſire it, 
Since, therefore, this ingenious writer can find 
nothing elſe to object to, in the laws of Eng. 
land, we may ſafely conclude, that thoſe laws 
might have been continued in the province 
(with the above-mentioned exception, with 
reſpect to landed property, and leaving the 
payment of tythes to the free choice of the 


inhabitants) without giving any * to = 
Canadians. 


As to the trial by Jury, the inch of i i, 
when it was firſt introduced into the province, 


occaſioned various reflections upon it amongſt 


the Canadians. - Some of them ſaid, it was a 


ſtrange thing to refer the decifion of law-ſuits 
to a fet of tradeſmen, or, ( as ſometimes was 
icks, ſome of 
the kin reyes. 
g employed an learn 

ag pai miſconceived 
the province of a jury, and ſuppoſed / that 
they were appointed to try matters of law 


as well as matters of fact; though the former 


are clearly without their juriſdiction, 


cannot, even by che conſent of che partic, 


be ever referred to their determination, except 


where” they are ſo blended with the latter, 


(which ſometimes happens) as to appear under 
the form of the latter, that is, to appear to be 


matters of fact. Others of the Canadians ob- 


ſerved that n Was a ſtrange ke and a hard 
one, 


he 
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. amongſt e in delivering their verdict. 


over again by the witn 
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one, to force twelve: perſons, who really: think? 
differently upon a doubtful matter, that is re- 
ferred to their determination, to ſayy upon their 
caths, that they are all of the ſame opinion, and 


| to continue to be ſhut up together without 


food or light, till they do ſay ſo. This, they 
aid, vas putting the deciſion of cauſes into 
the power of thoſe. jurymen who had the 
ſtrongeſt conſtitutions, and could go longeſt 


without food. And it was alſo ng ſame | 


of them to break their oath, and commit. a kind 
of neceſſary perjury, by acceding to the opt-- 
nion of their brother 3j jurymen, when 2 really 
entertained a contrary opinion. Theſe reflee- 

tions were made upon the unanimity required” 


And, I muſt confeſs, I think" theſe refleQions 
juſt: inſomuch that I am convinced that this 
unanimity could never have been required in 
the original inſtitution of j juries, but muſt haue 


grown up from ſome accidental and collateral” 


cauſe in the practice of this mode of trial; a8, 


for example, from the unwillignels of judges to 


take the trouble of adding a number of freſh 
jurymen to the firſt twelve, Where they could 
not agree in their verdict, and cauſing the evie 


dence, that had been befors given in the cauſe 


5 to be repeated 
cr tht additional 


jurymen, tl a verdict was obtained in which 
twelve, at leaſt, out of the whole number ot 
jurymen, were really unanimous. For this 


before the firſt twelve Juryn 


was 
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was the way of proceeding in this matter in 
the: days of king Henry e third, that 1 
about the year * 1 1 . four-ſcore 
years after the firſt inſtitution of juri y Ning 
Henry the ſecond, ) as appears by the 
- paflage in the famous lawyer, ND 
| he treats of the iſſue my Non dafſes/ruit,” 
in in. writ of Novel diſſeifin, which appears to 
have been at that time a very common action. 
Contingit etiam multotiens quod Furatores in be- 
ritate dicendd ſunt ſibi N ita quod in 
unam declinare non poſſunt fententiam.. N 
caſu, de confilio Curie, affortietur gſiſa [that ts, 
the She, or jury, ſhall be re-inforced, or in. 
creaſed,] ita quod apponantur alii jurtd nume. 
rum majoris partis que diſſenſerit, vel ſallen 
quatuor vel ſex, et adjungantur aliis; vel etiam 
per ſe ipſos, fine aliis, de veritate diſcutiant et 
pe oh er per ſe reſpondeant : et eorum vere- 
a&: Hum allocabitur et tenebit, cum quibus 1pfi-con- 
usnerint. That is, It often Nappa that jury 
men, Wen they come to deliver their verdict, 
appear to be of different opinions, ſo that they 
cannot brin an unanimous verdict. In 
theſe to L court muſt order the (aſſiſe ot) 
jury to be [re- inforced or] increaſed. by the 
addition of as many new me mbers as there 
are in the majority of the jury who already a- 
gree in one opinion and differ from the mino- 
rity, or at leaſt by the addition of four or fix 
new members. And theſe additional mem- 
e of the jury all . the former jury- 


men 
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men in conſidering and debating the mattec 
in queſtion. Or they" may, if the court ſhall 
ſo direct, conſider and debate the matter 
themſelves, without any ſuch conjunction wi 
the original jurymen, and e their anſwer, 
concerning the matter in diſ Nel wel nes. 
by theinſelves. And the verdi of 
ters of the original jury with ar vat: theſe new 
jurymen ſhall agree in . ſhall be allowed 
and hold good. See Bracton de Lgihne &' 
tudinibus Anglia, lib. 4. cap. 19. de Afild nua 
diſeiſmne, folio 185, page 2. Others of the 


Canadians complained of the hardſhip of being 


forced to attend upon juries, which took them 


_ from their buſineſs without any profit or com- 


penſation for their trouble. Yet, | notwith- 
ſtanding theſe reflections, which were made 
by a few perſons upon the firſt introduction 
of ſo new a mode ef trial, it may be truly 
ſaid, upon the whole, that the Cana dane were 
very well ſatisfied with the trial by jury, and 
had begun to be ſenfible of its adyantages. 'For 
in the court of Common-pleas, (which Genes 
rl JO had inftituted, chiefly with. a view 
give the Canadians” farlsfaQion, and in which 
het had permitted French 1a lawyers to plead in 
the French language, and according _ their 


own forms and manner of pleading, and in 
whieh he had permitted tre Parties to have. 
their cauſes decided” either with or without 4 
e liked beſt,) it was moſt yſual for: 


dians wie were engaged in law-ſuits, 
either 
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ids with the Britiſh inhabitants of the pro- 
_ or with each other, whenever the — 


ter in diſpute was of conſiderable value, (az, 


for inſtance; worth 40 or 50 pounds ering) 


to deſire to have it tried by a 2 

was teſtified before the Houſe of Commons at 
the time of paſſing the Quebeck bill, by Mr. 
Edward Watts, who had reſided at Quebeck 
as principal clerk to- an eminent merchant 
there during ſeveral years, and Mr. Samuel 


Morin, who, had been ; vendue-maſter, or li- 


cenſed auctioneer, at Quebeck, for many y years: 
and they both declared, that they had often been 
themſelves impannelled, and had ſerved as jury- 


men in the court of Common-pleas at I 
in conſequence of the defire of the | 


thoſe often Canadians, to have their cauſe ed by by 
a jury, when they might, if they had pleaſed, have 


had it determined by the judges only. And I well 


remember to have hear d mention made of many 
remarkable cauſes that were tried in that court, 


in which the parties had deſired to have a jury. 


And once 1 was concerned, às counſel; in a 
cauſe in that court, between two Canadians at 
Montreal, which was tried before a juty, and, 
if 1 remember right, before a ſpecial juty: 
for they often choſe to have a fpecial jury, 


n the expence that attended it. 

they uſed frequent- 

1 8 in converſation to expreſs à ſatisfaction in 
e thoug 


* I well remember, that 


thought that they could have their cauſes 
—— by a jury, inſtead of being bly 
waouy 
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wholly to the judges, whom (though, they did 


not ſuſpect them of | bribery, ar other poſitive. 
diſhoneſty, they being men of fair characters,) 
they would often ſuppoſe to be under an undue 
byaſs and influence towards the other party 8. 
either from ſome connection of friendſhip with 
him, or from too great a deference to the opi- 
mon of ſome favourite lawyer, or of ſome other 


perſon who was not at the bar, but who was 


thought to be ſkilled in matters of law, whom. 
they privately conſulted, | and by whom it was 
ſuppoſed that they let themſelves be governed. 

Now it appeats to me, that the conduct of thoſe 
Canadians who were concerned in law-ſuits, and 
their inclination to have their cauſes determined. 
by juries, - inſtead of being left to the ſole de- 
termination of the judges, is a much ſtronger 


and more reſpectabie proof, that that mode of 


trial was agreeable. to the inclinations of the 
Canadians, than the light obſervations thrown , 
Canadians as were not concerned in law-ſuits, 
(and ho conſequently had not paid fo, much 


attention to the ſubjeR;) againſt that mode of 


trial, (or rather againſt either its imperfections, 
or the inconveniences attending it,) were f 
their diſlike; to it. For that may be-reckoned.. 
to be, upoti the Whole, . to a people, 
which thoſe of them WHO have any concern 
might, if they pleaſed, kyoid it, I there- 
dat. e rv tel de affitmed, that the 


fore th 4 


4 * 
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trial by juty was, in the year 17 alter 6 
years experience of it, n 
— of the Canadian people: and 1 
that it would be ſtill more agreeable to than, 
if the perſons impannelled upon juries were to 
be aid a ſmall ſum of money for theit - 
tendance, (as, for inſtance, five ſhillings ſerting;). 
and if they were not required to be, or rather 
to pretend to be, unanimous in deliverin _ 
verdict. And for this-reaſon, I think; t 


ſtitution of juries ſhould be amended in hor 


two particulars in the province of vebeck, 
ts wake ee e ee 
and opinions. And I likewiſe: think, that 
meaſures ſhould be taken to ſe "the: law 
in every law-ſuit, or, at leaſt, Whenever either 
of the parties defired it, from the fas ug car- 
fully as poſſible, fo that the j 

ſee plainly that they have os 280 
determine, and ſhould alſo pgs the facts 


were which they were required to determine: 
abovemen- 


by which means the firſt 
tioned to have been made 
Canadians 


by ſome of the 
againſt the trial by jury, to wit, 


that it takes the deciſion of matters of l 
king's learned judges, 


out of the hands of the 
and transfers it to a ſat of ignorant jugjmen 


. (Ao fer thiamine 1: 


| have endeavoured im the following Zang 
adminiſtration of juſtice in 9 (which 
was drawn up about January 1769, and preſe 
Lo * gh abourApallt 770, ind 
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which I beſtowed. a great deal a of Gong 


ele, in onve- 


ins,) to provide . 
wege by eee L 


ther of the parties « 
would be in ma 
ralue, that. tu 


5 — per! 
ſhould. carry the verdict, after 


TL I, them 
y h Men. 


hours, (as, for example, 24 ar in 19255 
to procure, if 2 real unanimity 
among them, ground upon a full diſcuſſion 
and deliberanon the 1 5 fil and zdly, 
ſhould be paid fire 5p 155 


paid to them by bock *; 
defired to have a jury, or, if onh 7 one ne of the 


parties deſired to have a jury, ty, Th 
5 


which deſired to have one; and 4thly, 
ſed to them, for their a ne Thould 


confined together for a.. certain 


ſtinct matters of fact, 5 "fram 
matters of law, FN con | 5 meaning 


of which AE NH be N e 
and that theſe. iſſues ſhould be drawn up by 


the aſſiſtance and direction of the judges; and 


grounded on interrogatories exhibit * the 


parties by their order, with 2 view aner 


realen in . Ar of fact of party 
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reed, and in what other points y differed 
3 each other. How far this 8 of. 
procuring the iflues, or facts, to be ſtated 


tainable in practice, I will not pretend to ſay. 
But, I am ſure, it is worth endeavourii 
not only for the reaſon already uy „ to: 
wit, that juries may be confined to the; A. 


charge of their proper duty, (which is the de- 
ciſion of mere matters of fact,) without en- 


croaching on the province of the judges and 


determining points of law, but alſo to ayoid' 
the great 'obſcu curity and confuſion which has 


hitherto prevailed in the pleadings of the eauſes 


in the courts of Common- pleas in the pto- 
vince, which is ſometimes fo great as to retider 
them altogether Ny. "Tt PER 
farther explanation, y 


5 


For the take of Gels of my Pre bs! a 
not acquainted with the law, I ſhalt obſerve; - 
chat by the word, pleadings, on this occaſion" 
they are not to e the ſpeeches made 
by the advocates, or counſel, at The bar before 
the judges. in ſupport of their clients cauſes, 
but the altercation carried on by the adverſe * 
parties in writing, containing, firſt, The Paint, 
or demand, or declaration 82 plaintiff; (or ĩt is 


called by all theſe different es on different 


occafions,) in which the plaintiff ſets forth the 

whole ground of his action, and ſhews wherein 

he has been * * the defendant, Jha : 
w 


cially under the direction of the judges; is Is | 


a, 


to each other. In this ſtage 
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what redreſs he deſires to teig frond che 
court; and adly, The anſwer of the defendant” 
to the plaintiff” s claim, or complaint, which * * 
called in the Englich law the defendant's'Plea, * 
and in the French law 1 reponſe; and, Jdly, 4 
The reply of the plaintiff to the defendant's 
plea, or anſwer; which is called in the Engliſh” ö 
lau the plaintiff's replication ; and 4thly, The 
defendant's ſecond anſwer, or ey to the 
plaintiff's reply ; which ſecond anfwer is called 
in the Engliſh law the defendant's Rejornd&r to 
the replication of the Plaintiff, And thus the 
altercation, or dialogue, between” the adverſe 
parties is carried on till it is is brought to forme” 
one, or more, ſhort; diſtinct, pro politions, either” 
of law or fact, Which the one JE poſitively 
affirms, and the other as pofit vely denies. 
Theſe ſhort pomts, to which the diſpute it 
thus ultimately broy; ght, are, 'in the ngliſh 
law, called Tues if they are points of law, 
they are called i ſues in wp; if they are points' 
of fact, they are called Mues i in e, or ſimply,” 
tſues, (for the word 1ſues, when: uſed by itſelf, 1 
always. means iſſues in fact:) and" thie reaſon, 9 
why theſe ſhort points are called ies, (or in 
Latin, exitus,) is becauſe they come, or ariſe,” | 
out of (in Latin, exeunt,) or reſult from the 
mutual allegations. of the patties in oppoſition. - 


Engliſh law directs che ju . of the court * 


before whom it is brought, the iſſues joined 
by the parties, are Mues in fals, e 
ſher 


of a law-ſuit, the —. 5 
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and determine them upon their oaths; but, if 
ters 5 it directe the judges to conſider 


that theſe pleadings, as they are called, ſhould 


in ang facts, A1. accuracy in EE upon 
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ſheriff. of the county to amm a 
N free, honeſt, and impartial men 2 


the iſſues, j joined by the parties, are mere mat- 


them carefully and maturely by. themſelyes, 
without a jury, ans after ſuch * 

tion, to give j ment concer m. Thie 
is the — of the Engliſh — The French 
law directs, that both iſſues in fact and iſſuez 
in law ſhall be determined by the judges only... | 


Now it is evidently neceſſary to he ri gut un- 
derſtanding the nature and merits of 4 Fight wo 


that are conteltid i in courts of juſtice, and 8 
ſequently to the juſt determination of them, 


be carried on i in à clear and methodical man · 
ner; and this, whether the law, by which the 
cauſe is to be : FO be the Lee — 00 


them: inſomuch that many perſons, who. can 
ſpeak fluently and, degantly upon a ſubject, 
and thereby acquit themſelves plauſibly as ad- 
vocates at the bar, are incapable of conducting 
* ous LF their Clients bulineſs. This re- 


eſe * mark 


„ IA 
ark 1 believe to be true in all countries, ind 
according to all fyſtems of law : becauſe na- 
ture has not endowed every man with a clear 
and logical underſtanding ; which is a qualifi-: 
cation eſſentially neceſſary to the mana 
of this buſineſs. But it is more eſpecially true 
in the Engliſh law, where the art of drawing 
theſe pleadings is reduced to certain technical” 
rules, and is diſtinguiſhed as a particular — 
or art, called Special Pleading, which forms 'a' 
ſeparate braneh of the ſtudy and practice of che 
law, and is known only to a very few lawyers.” 
It is, indeed, to be mented that it is not 
any in a full and clear man- 
ner, ſo as to be eaſily attainable by all thoſe 
| perſons. who have by nature a Capacity to un- 
derſtand it, and are willing to beſto a mo- 
derate degree of application in acquiring the 
knowledge of it; becauſe of its great utility 
in the condu of law-buſineſs, But che f@@t 
is as I have tated it: "this ſeience is, in 'the - 
Engliſh law, a myſtery known to but a few 
perſons. "It by therefore, almoſt certain; that 
the Engliſh lawyers, who are likely to go and 
ſettle in the province of Quebeck, if the Eng- 
lth law were to be thoroughly: eſtabliſhed 
there, would de ſome of thoſe who are un- 
acquainted with this branch of law-lcarning ; 
becauſe none f the more learned and accam- 
pliſhed Engliſh lawyers, that underſtand this 
cy of the law, can ever be ſuppoſed to 
— 3 
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imperfect obſervation of thoſe rules may ſuffice 
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be eee! to lech 5 Fg thi 
ſcience, , much leſs can it be imagined that 
the French attornies and adyocates, w practice 
the law in that province, (and, hs ought, for 
the ſatisfaction of the Canadians, to be per- 
mitted to continue to practice the law chere, ) 
will ever be able to acquire the knowledge of 
it... It may, therefore, be concluded, that the: 
pleading s in the law- ſuits in the province of 
Quebeck will never be drawn up {kilfully ac 


cording to the rules of ſpecial PR SON 
in the Eoglh. lay. *(} FS E. £46083 "el, 


But, perhaps, 1 may be 1 e an 


for the conduct of buſineſs in that province 
in a manner that may anſwer. the main pur- 
ſes of juſtice tolerably well: and that in that 
ofa — the moſt ordinary lawyers are ca». 
pable of obſerving the rules of pleading, by 
following the precedents. of Jeclarapiags, and 
pleas, - and replications, and other p ings 
ſet forth in printed hooks of Bages ſuch as. = & 
Lilly's, xn: Ai or Mallory's: Entrics, and the 
like, I can hardly aſſent to this opinion, be- 
cauſe I conceiye it to be impoſſible in ma 
on for, 1 e e oN gs 
warty” -- . 


* — 


1 W-#- 

the lubject, to make a right uſe of thoſe f e- 
cedents, and to avoid, every now and then, 
miſtak ing one caſe for another, that bears ſome 
reſemblance to the former, but yet differs from it 
in ſome eſſential circumſtance. But, if we ſhould 
admit, that this imperfect degree of know- 
edge in the art of pleading would: be ſufficient 
for common ' purpoſes, and to prevent” great 


* 


2 


of knowledge of it is unattainable by the French 


Ener 


m_— 


of the law-bufineſs in it is tranſacted,) or, at 
leaſt, is not likely to be attained by them: fo 
that one may conclude, upon the whole, that 
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fect degree. its 
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And it hike 8 in fat; a even in 
the court of King's-bench in the province, 
(which before the late Quebeck- act was intirely 


« , : * un} 
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the forms and manner of pleading as well as 
in the deciſion of the points in litigation,) the 
rules of good pleading were yery imperfectly 


- confuſion in law-buſineſs, yet even this degree 


lawyers in the province, (by whom great part 


it is impoſiible that the principal part of the 
law-bufineſs of the province can be carried on 
according to the forms and rules of pleading 
obſerved in the Engliſh law, e even in an 11 5 | 


obſerved, by 9 —5 of want of ſkill i n the 
Engliſh lawyers who practiſed in ſt, (% Tam 


governed by the rules of the Engliſh law, in 5 


i ſure they will all readily allow) ; and conſi- | 

4 derable difficulties and. petplexities have oc= 

4 curred in cauſes whenever the "defendant's © 
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counſel thought fit to make a ſpecial plan ts to 
the plaintiff's declaration: EY the record, or 
the whole collection of the pleadings, has, on 
theſe occaſions, been rather obſcure. and Aut. 
cult to underſtand; though in the common 
run of cauſes, where the _— iſſue has been 
pleaded, the pleadings i in this court have been, 
for the moſt part, tolerably clear and. intelli- 
gible. But this court, (though it was the 
ſupream court of the province, and was held 
before Mr. Hey, the chief Juſtice of the pro- 
vince, a man of confeſſedly ſuperiour know- 
ledge and abilities to any of the other judges 
in it, or to all of them put together,) tranſ- 
acted very little of the civil buſineſs of the 
province, This was not owing to any want of 
confidence in the chief Juſtice, or in the Eng- 
liſh lawyers who practiſed in that court, but 
chiefly to the cuſtom, which was obſerved in 
it, of drawing up all the pleadings, in the ſuits 
that were brought in it, in the Engliſh language, 
and of ſpeaking at the bar to the merits of y 
them likewiſe in the ſame language, and partly c 
to the greater expence which attended the 
- Proſecution of cauſes in this court, than in the 
courts of Common-pleas. The French clients 
were glad to be able to hear their cauſes. ſpoke 
to in open court in their own language LANG 
. ſome. of them were alſo deſirous of PRA 
underſtanding the written pleadings in _ 
before they were delivered in to IT cgurt; :, 
and many of them were, for feveral years, * 
the 
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the conqueſt” of the province, deſirous of em- 
ploying French lawyers in the management of 
them; though of late years ſeveral of the 
French inhabitants of Quebeck have thought 
fit very often to employ two Engliſh lawyers 
of good character, Mr. Kneller, (the preſent 
attorney-general of the province,) and Mr. 
Williams, in their caufes in the court of Com- 


mon-pleas there, even in preference to their 


own countrymen, And both Engliſh and 


French clients were glad to have their cauſes | 


managed at as ſmall an expence as poſſible, 


and on that ground gave the courts of Com- 


mon-pleas in the province a preference to the 


court of King's-bench. Add to this, that ever 


ſince the ordinance already mentioned to have 
been publiſhed in the month of February, 
or March, 1770, for further regulating the 
proceedings of the courts of Juſtice, the courts 


of Common-pleas for the two diſtricts of Que- 


beck and Montreal have ſat every week in the 
year, (with a few exceptions,) whereas the 
court of King's-bench has fat only (as it did 
before that ordinance,) during three terms in 
the year at Quebeck, and during two terms 
in the year at Montreal. This greater fre- 
quency of the ſeſſions of the courts of Com- 
mon- pleas in the province, and the expeditious 
attainment of the ends of the ſuits brought in 


them, which was the neceffiry conſequence 


of it, concurred with' the other cauſes above- 


mentioned, in making thoſe courts become 
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the ordinary courts for civil buſineſs in the 


province, to the almoſt total neglect of the 
court of King's-bench of late years, with re- 
ſpect to that branch of its juriſdiction, except 
only upon appeals from deciſions in the courts 
of Common-pleas, which were (till permitted 
to be made to it, after the ſaid ordinance of 
February 1770, as well as before it. - The 
courts of Common-pleas, therefore, have been 
the efficient courts in the province for the de- 
ciſion of civil ſuits in it, for many years paſt; 
and conſequently the manner of drawing the 
pleadings in theſe courts, and not that of draw- 
ing thoſe in the court of King's-bench in the 


province, (which is fo little reſorted to) is 


what we ought to conſider as of moſt im- 


portance to the province, and moſt worthy of 


being brought to ſome tolerable degree of or- 


der and preciſion. Now, if it had been found 
by experience, that the pleadings' in theſe 


courts of Common-pleas were tolerably clear 


.and preciſe, ſo that the Judges who tried the 


cauſes, and alſo the chief Juſtice, or other 
Judges, who were to decide the appeals from 
them, could. clearly underſtand what was the 
matter in diſpute, the ends of law and juſtice 
would be obtained, and it would be a matter 
of perfect indifference, whether the form and 


manner of drawing theſe pleadings agreed with 
that obſerved in the Engliſh law, or with 


that obſerved in the French law, or in any 


other law, or not. But the fact is well known 
n 6 = 


= 8 © = 8 = 
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to be otherwiſe, by all thoſe who are conver- 


ſant with the law-proceedings in that province. 0 


For the pleadings in the courts of Common- 
pleas, at Jeaft at Quebeck, (for I know leſs of 
thoſe at Montreal,) are often drawn up in ſo 


wild, and irregular, and confuſed a manner, 


that it is impoſſible to find out from them, 


what is the matter really in diſpute between 


the parties, and upon what grounds they ſup- 
port their reſpective claims. This has been a 
misfortune univerſally obſerved and lamented, 


and which all perſons, converſant with law- 
proceedings, have wiſhed to ſee either removed 


or leſſened, if any method of doing ſo can be 
contrived, I ſpeak with . heſitation upon this 


ſubject, becauſe it is a matter of nicety and 


difficulty, and by no means eaſy to be remedied. 
Now, it is principally with a view to remedy. 
this inconvenience that I have propoſed, in the 
following plan for the adminiſtration of juſtice 
in that province, that the Judges, after peruſing 


the plaintiff's declaration, and the defendant's _ 


plea, ſhould exhibit interrogatories to them, 


concerning the facts which ſhould appear to 
them (the Judges) to be doubtfully or ob- 


ſcurely ſtated in the pleadings, and which they 


ſhould judge to be material to the deciſion of 
the cauſe. This appeared to me the ſimpleſt and 


eaſieſt method; — I might indeed ſay, the only 


one, that was practicable in that country; 


of bringing the matters in diſpute between the 


parties fully and clearly before the court, ſo 


that the fates, in which they agreed, ſhould 


be 
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be clearly diſtinguiſhed from thoſe in which 


be made apparent. And at the ſame time it 


termination of the jury the truth of thoſe ſe- 


8 


5 
x Ex Tn 


all thoſe reſpects were, as I believe, extreamly 


Juſtice in it with convenience and diſpatch, 


(342? ] 


they differed, and the grounds upon which 
they built their reſpective pretenſions might 


muſt be obſerved, that the referring to the de- 


veral diſtinct facts, in which the parties, in 
their anſwers to the ſaid interrogatories, were 
found to contradict each other, would be at- 
tended with this further advantage, that it 
would enable the jury to know diſtinctly what 
facts they were required to aſcertain, and would 
prevent them from going aſtray from their 
proper buſineſs, either to inquire into unne- 
ceſſary, or immaterial facts, or to determine 
points of law. Theſe were ſome of the prin- 
cipal objects I had in view in drawing up the 
faid plan for the adminiſtration of juſtice in 
the ſaid province. As to the number of courts in 
the ſaid province, the extent of their reſpective 
juriſdictions, and the proviſion that they ſhould 
hold their ſeſſions every week in the year, with 
only a few neceſſary exceptions; all theſe particu- 
lars were ſettled after the model of the courts of 
juſtice that were eſtabliſhed in the province in 
the time of the French government, which in 


well ſuited to the purpoſes of adminiſtring 


and fitted to give ſatisfaction to the Canadians. T 
This plan for the adminiſtration of Juſtice wi Wo 
that province, is as follows : "Ba W 


Plan 
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plan of a convenient Method Har 21 
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t miniſtring Juſtice in the Province 1 


of Quebeck f in North-America. 


77 


i 
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in T is conceived that the felling 9 
e adminiſtring juſtice would be that which : 
t- would beſt ſuit the circumſtances of the pro- f 
it vince of Quebeck and the temper of its inha- | 
at Wl bitants, and be upon the whole the fitteſt of 1 
d any to be carried into execution there, be- 11 
ir ing nearly the fame with that which took | ih 
e- place there in the time * Lew? en 805 | 
fe vernment. 11 
1 
je In the firs dior it n, be r "his The pro- 5 
in divide the province again into the three diſtricts nog be g 
in of Quebeck, Three Rivers, and Montreal, as gividee | 15 
e in the time of the French government; and diſtries,or 7 
Id to call them ſhires, which is the name of the ſhüres. . 
h diſtricts into which England is divided; and Rach ſhire 4 
1 to appoint a ſeparate miniſterial, or executive; fg | . 
of officer of juſtice to each of cheſe ſhirts: orfeparate 1 
in diſtricts, to — called, as in England, the ſheriff 821 1 
in of the ſhire; inſtead af — an officer ob 1 | 
ly this kind, called a ity nw deen 8 —_ 
£ whole ARE We as is now : * N - | 1 
E In * of theſe A or ſtnicts — 1 
in mould be. a ſeparate royal edurt of judicatureyvf bees Wl 
* We ſhould 1 its ſeſſion 1 1 the chief, ou be erected 6 f i. 
n Ns ; rather ba. 
; ire ; | 
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rather the only town, in the diltrict; br % 
towns of Quebeck, Three Rivers, and Mont- 
which real are the only towns in the province. - Theſe 
conſiſt of Courts ſhould conſiſt of one Engliſh Judge, to 
n Bog be appointed by his Majeſty,” and a Can 
and a Ca- aſſiſtant, or aſſeſſor, to . named by the * 
2: vernoùr of the province. Theſe courts ſhould 
| have full power to hear and determine all mat- 
ters, both criminal and civil, ariſing within 
their reſpective jurifdictions, juſt as- the chief 
juſtice of: the province is impowered to do ur 
the preſent eſtabliſhment throughout the while 
province. The Engliſh judges _—_ be bar- 
riſters at law-of 2 leaſt five years ſtan 
at the bar, and at leaſt, thirty yours of age; 
and they ſhould be ſuch as, beſides their 
{kill and krowledge in the law; had à com- 
petent knowledge of the French language. 
This would be almoſt a neceſſary qualification, 
in order that they mi ht be able to underſtand 
the evidence given Ay the French witnefles 
who would ſo often be examined before them, 
And to enable them to do this the more readily, 
and likewiſe to comprehend the nature and 
extent of ſuch of the antient laws and cuſtoms 
of the country as his Majeſty ſhall think fit to 
revive or continue, would be the principal 
uſe of giving them the aſſeſſors re 
tioned, who ſhould be Canadian. lawyers or 
notaries of good character and "ability; But 
theſe Canadian aſſeſſors ſhould only aſſiſt them 
- with * opinion and advice, without having 
=Y a 
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any vote or authority to decide the cauſes in 
conjunction with the judges 3 but the whole 
power of finally deciding them ſhould be veſted 
ſolely in the Engliſh judges. | 1 2021 -Þ 


This employment of the Canadian lawyers, 
even in this ſubordinate capacity of aſſiſtants 
and adviſers, would be thought a very gra- 
cious indulgence in his Majeſty by all his Ma- 
jeſtys new Canadian ſubjects: and many of 
them, to whom it has been mentioned, have 
expreſſed an intire approbation of it. If they 
were to have an equal degree of authority with 
the Engliſh judges in the final deciſion of 
cauſes, they would be much more likely than 
the Engliſh judges to abuſe it, by reaſon of 
their ALS in the country, and the 
enmities and partialities that thoſe connections 
would give birth to: and, beſides. this, there 


are other reaſons. which would make it inex- 


pedient for his Majeſty to truſt his new Ro- 
man Catholick ſubjects, ſo lately brought un- 
der this allegiance, with fo great a degree of 
PoWer. u , Lt ths. ad. 13-00 | 

Theſe judges and their afliſtants ſhould hold Theſe 
their courts every week throughout the year, ft every 
excepting one month at Chriſtmas, one week week. 
at Eaſter, and another at Whitſun-tide, which 
are the three greateſt ſeaſons for holydays ob- 
ſerved by Chriſtians. And they ſhould fit on 
the Tueſday or Wedneſday of every week, to 
the 'end that the contending parties and their 

XX wirneſſes 
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witneſſes might not be under the neceſſity of 
—— on. ne to attend them. 


If the uſe of juries ould be though ft 
to be continued in criminal proſecutions, they 
ſhould be ſummoned only once a month, 12 thelc 
the inhabitants might not be too much diverted 
from the care of their private concerns by their 
attendance on the courts in that capacity. But 


all thoſe parts of the criminal proſecutions that MW filed 

do not require the attendance of juries, and, ﬀW ther 

if the uſe of juries was laid aſide, the whole cont 

of thoſe proceedings ſhould be carried on in he u 

the weekly ſeſſions, as well as the civil buſi cout 

neſs of the diſtricts. | pro\ 

aid 

Method of The Weihen of e in cheep courts 5 
in civil in civil actions might be as follows. The 

actions. plaintiff might bring a declaration, or plaint, I 


in writing into court (which might be either at t 
in the French language or the Engliſh, as he out 
thought proper) praying the proceſs of the be 
court to cauſe the defendant to be ſummoned rate 
to anſwer it, but not to be arreſted by his 1 juds 


This plaint ſhould be read to the judge in op of { 
court, in order that he ſhould determine whe- the 
ther or no it contained a good cauſe of action: ten 


and till he approved it, no ſummons ſhould be the 
iſſued upon it. If he approved it, he ſhould ſho 
order it to be filed 0 8 the records of the I and 
court by the clerk or regiſter of the court, and day 
ſhould at the fame time award a ſummons to po! 


be il ju 


1 
be ſent to the defendant to come and anſwer 
the plaintiff's demand at ſuch future day as 


the judge ſhould therein appoint. If he did 


not approve it, or think it contained a good 
cauſe of action, and the. plaintiff ſhould never- 
theleſs perſiſt in his deſire of bringing an action, 
and ſhould think, in oppofition to the judge's 
opinion, that he had. à good cauſe of action, 
he ſhould have a right to have his declaration 
filed amongſt the records of the court, toge- 
ther with the judge's judgement that it did not 
contain a good cauſe of action; to the end that 
he might appeal from the ſaid judgement to the 
court of the Governour and council of the faid 
province. And if he obtained a reverſal. of the 
faid judgement in that court, he might after- 
wards go on with his ſuit in the court below. _ 


If the defendant neglected to appear in court 
at the time appointed by the ſummons, with- | 


out any good reaſon for ſuch neglect, he ſhould 
be condemned to pay to the plaintiff a mode- 
rate ſum of money, to be aſcertained by the 


of five ſhillings ſterling, as # compenſation to 


the plaintiff for his expence and trouble in at- 
tending the court, at the time appointed by 
the faid ſummons, to no purpoſe ; and he 
ſhould be ſummoned a ſecond time, to come 
and anſwer the plaintiff's demand at another 
day, to be appointed by the judge for that pur- 
pole : and if he then alſo neglected to come, 


judgement ſhould be given againſt him by default. 
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When the defendant appeared, he ſhould 
make his anſwer to the plaint of the Plaintiff 
in writing, and either in the French or Eng. 
liſh language, as he thought proper: and his 
anſwer ſhould of courſe, and without the 
judge's approbation of it, be filed amon 
the records of the court. And then (as it is 
tiot probable that the plaint and anſwer would 
be drawn fo ably, in this country of dulneſs 
and ignorance, 'as to affirm and deny clearly 
and pointedly the ſeveral facts mentioned in 
them) the judge himſelf ſhould interrogate 
the parties concerning thoſe facts (which were 
material to the deciſion of the cauſe,) in their 
account of which the contending parties 
ſeemed to differ: and theſe interrogatories 
made to the contending parties, and the 
anſwers made to them by the parties, ſhould 
bein be reduced to writing by the judge, or by the 
hich the Clerk of the court, from words dictated to 
—— him by the judge. And when the judge had 
gmt; thus found in what point of fact, material 
— 5 up to the deciſion of the cauſe, the parties dif 
in writing fered, he ſhould himſelf ſtate theſe facts in 
— 2 writing, and declare to the parties, that it 
was neceſſary for him to be informed by pro- 
per teſtimony whether they were true or falſe; 
and ſhould thereupon aſk the parties whether 
both, or either of them, deſired that he ſhould 
inquire into the truth of thoſe facts by means 


of a jury, or by an witneſſes, or ot 
proofs, himſelf. | 


1 949 I} 
If both, or either of the parties deſired to Jories * to 


have a jury, a jury ſhould be ſummoned” to — at 


attend at ſuch following ſeflion of the court Pe — 


the judge ſhould appoint. This Jury y ſhould — 


be paid for their attendance by the party at g 
bels requeſt they were a cs = 25 2 
both parties deſired to have a jury, then rac. 
equally by both parties. They ſhould re- 
ceive about five ſhillings Sterling a man. For 
at preſent it is a ſubject of complaint among 
the Canadians that they are taken from their 
neceſſary occupations to attend upon juries 
(which is by no means an agreeable employ- 
ment to them) without any conſideration for 
it; and this, if it happened every week,. and 
without any compenſation, would be thought 
(and perhaps juſtly) a very heavy bur” 
But for a reward of five RNA they will 
ſerve with great alacrity. | 


Theſe | juries ſhould be N81 in, neat- Manner of 
ly, the ſame manner as Heid juries are in — 2 
England: that is, the ſheriff ſhould preſent Juries. 
to the court a liſt of four times as many per- 

ſons qualified to be jurymen as. were a e 

ry to conſtitute a jury; that is, if a ju 

to conſiſt of twelve men, a liſt of forty-eight 
perſons fo qualified ; and then each party 
ſhould ſtrike out the names of twelve es. 

from the ſaid liſt; after which the names of 

the twenty-four remaining jurymen ſhould be 

let down in a new liſt in 9 following or- 


der; 


939 
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der; to wit, firſt one at the nomination of 
the plaintiff, then one at the nomination of 
the defendant; and fo on; each of the par- 
ties alternately nominating one, till the whole 
number was exhauſted, And theſe perſons 
(whoſe names were thus ſet down in this new 
Uſt in the aforeſaid order, and who would be 
enough in number to conſtitute two juries) 
ſhould all be ſummoned to attend the court 
on the day appointed for the trial of the cauſe, 
and ſhould be called over in the court in the 
order in which their names were ſet down 
in this new liſt. And if there appeared fix 
or more of the twelve nominated by each 
of the parties, the firſt ſix of thoſe nomi- 
nated by the plaintiff that appeared when 
their names were called over, and the firſt 
fix of thoſe nominated by the defendant that 
appeared at the ſame time, ſhould conſtitute 
the jury to try the cauſe. . If fewer than fix 
of thoſe nominated by one of the parties, as, 
for inſtance, only three, appeared in the court 
when the names in the jury-liſt were called 
cover, thoſe three, or other number of per- 
ſons ſmaller than ſix, ſhould make a part of 
the jury which ſhould try the cauſe; and the 
other nine, or other number requiſite to 
make a full jury, ſhould be the firſt nine, or 
other ſuch requiſite number, of the twelve 
nominated by the other party that appeared 
upon this occaſion. The reaſon of ſummon- 


ing twice as many perſons as would be ſuf- 


facient 


[ 38 ] 


fcient to compoſe a jury is to provide againſt. 
the non- attendance of ſeveral of them. If 
it was found by experience that the perſons 
it might be ſufficient to ſummon only four- 
teen or fifteen, or perhaps only twelve, or 
the very number neceſſary to conſtitute a jury. 
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In this laſt caſe the original liſt given in by ; 
the ſheriff ſhould conſiſt of only twenty-four, l 
names; out of which each of the parties ji 


ſhould ſtrike fix names, and the remaining 
twelve perſons ſhould be ſummoned to try 
the cauſe. By this method of appointing 2 
jury the diſagreeable and captious practice of 
challenging jurymen would be avoided, which 
is apt to gie riſe to animoſities between the 
perſons challenged and the parties who ob- 
ject to them. oo „F Fu 28; 


Of the jurymen ſo choſen a majority ſhould A majori- 
have a right to determine the verdict; the pre- 3 
ſent rule of requiring an abſolute unanimity car 2 
amongſt all the jurymen being evidently a 3 
ſurd and unnatural, and, amongſt other in- 
conveniencies, productive of one of a very 
important nature, which is the perjury of 

ſome of the jurymen in every third or fourth 

cauſe that is tried: for it happens at leaſt fa 

often that there is really a difference of opi- 

nion amongſt the jurymen, and that ſome go 


over to the opinion of the reſt in oppoſition 


cContrary 
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( 352 J 
contrary to the oath which they have taken 
to give a true verdi& according to the eyi- 
dence, which doubtleſs means according to 
their judgement of it. And it has ſometimes 
happened that a great majority of the mem- 
| bers of a jury has gone over to a ſmall, but 
| reſolute, minority. This therefore calls loudly 
for a reformation, and more eſpecially in a 
country where the natural and ordinary dif- 
ferences of opinion that muſt frequently 
happen amongſt jurymen, are likely to' be 
greatly heightened by national and religious 
prejudices, 7 19 40555 N 1.3 3, 


If the agreement of twelve men is thought 
neceſſary to eſtabliſh the truth of a fact, it 
would be neceſſary to impannel twenty-three 
jurors. But perhaps a bare majority of twelve 
men may be ſufficient to anſwer all the pur 
poſes of juſtice in civil matters; and if ſo, 
it would be proper that juries ſhould conſiſt 
of thirteen men, that there might in all caſes 

be a majoriry on one fide or the other. In 
criminal matters it might be proper to make 

the agreement of two thirds of the jury ne- 

ceflary to the conviction of the accuſed per- 

ſon ; or, if ſtill greater tenderneſs to the pri- 

ſoner was thought expedient, it might be 

proper to make the unanimous confent of the 

whole jury neceſſary to his conviction, but 
not upon that account to inſiſt upon the jury's 

bringing in an unanimous verdict, but to — 

3 er 


. . ö 
» 
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„ Ig 
ider the diſſent of one juryman from the ver- 
dict given by the other eleven againſt the pri- 
ſoner, after deliberating upon their verdickt for 
twenty-four hours, as a ſufficient ground of 
an acquittal, 55 5 3 ö 


3 8 2 s „ Al th 
And as the iſſues, or points of fact, that Al Le of 


were to be propoſed to the conſideration ofjarors to 
the jury, ſhould be drawn up in a minut — 
and particular manner in words dictated b 
the judge of the court, ſo, the verdicts of the 
juries ſhould be always ſpecial verdicts, ſta- 
ting the facts as the jury find them to have 
happened, with great exactneſs and particu- 
larity: This would prevent jurors from en- 
croaching upon the province of the judge 

and determining points of law by means of 
the ſhort and general verdicts of, Guilty or 

« not guilty;” *© be did or did not undertake;” 

e be does or does not owe the ſum demanded ;” 

and the like, that- oftentimes involve points 

of law mixed with matters of fact, and here- 

by give juries an opportunity of committing 


_ theſe irregularities. Whenever theſe things 


happen (whether it be from the ignorance 
and want of diſcernment of the jurymen, or 
from their wilfulneſs and partiality) iv is hum- 
bly apprehended that a real injury is done to 
the loſing party, whoſe right it is, according 
to the laws of England, to have the points 
of law, upon which his cauſe depends, de- 


eided by the able and learned judges, whom 


the King has appointed to fill the courts of 
” Y y Juſtice, 
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of fact in the cauſe determined by a jury of 
honeſt freeholders of the neighbourhood. = 


> The witneſſes examined in the trial of a 
tion of. . Cauſe ſhould be examined wiud voce in open 
| court, in the preſence of both the parties, or 
their attornies or advocates ; and croſs-exa- 
mined, if the adverſe party thought proper : 
and they ſhould not, be allowed to deliver 
their teſtimony by written depoſitions or affi- 
davits taken in private; not even in thoſe trials 
that were carried on without a jury; unleſs by 
the conſent of both the parties, or by the 
particular direction of the judge, upon very 
ſtrong reaſons for ſo doing, moved and de- 
bated in open court. N . 


Examina- 


Execution When judgement was given for the plaintiff 
aden in a civil action, whereby a ſum of money 
ands, was ordered to be paid him by the defendant, 
either as a debt juſtly due to him by contract, 

or by way of compenſation for ſome damage 

and injury that had been done to him, a writ 

of execution ſhould go againſt the goods and 

lands of the defendant, but not againſt his 

perſon; directing the ſheriff, or Fs. vis mini- 

ſterial officer that executed the proceſs of the 

court, to levy the ſum of money awarded 
WW to the plaintiff upon the defendant's move- 
able goods and chattels ; and, in caſe they 

ſhould not be ſufficient for the purpoſe, ens 

"Ds | ; butt 


juſtice, as much as it is to have the mattes 


dt 
but not otherwiſe, to ſell part of his lands 
to produce the remainder of that ſum. And 


„ 1 — 


if the executive officer ſhould not find -a ſuffi- 


cient quantity of either moveable or immove- 

able property belonging to the defendant to 

raiſe the ſum awarded, and the judge ſhould 

be of opinion, upon affidavits made before 
him for that purpoſe, that there was reaſon- = 
able ground to ſuſpett that the defendant had 

ſecreted or concealed ſome of His effects, he The de- 

might require him to deliver in to the court fendane. 

upon oath an exact ſchedule of all his eſtate compelled 
and effects of every kind, and of the places 10 ver 


| | | x . in a ſche- 
where they were to be found; and if he re- dule of all 


fuſed ſo to do, might commit him to priſon and ects 
till he complied. And if he omitted to ſet upon oath. 
down in this ſchedule any part of his effects 
to the amount of twenty pounds Sterling, he 


ſhould be liable to the penalties of petjury. 


Further, where a man had bound himſelf The court 
to another to db a particular thing, and it —_— 
was juſt and reaſonable that he ſhould per- er to de- 
form ſuch his covenant, nothing having ſincè die p. 
intervened that rendered ſuch performance formance 
either impracticable or unreaſonably burthen- W 
ſome and difficult, the judge ſhould have a 
power to award that the party ſhould make a 
ſpecifick performance of ſuch covenant, and 
might compel him to do fo, in cafe he re- 
fuled to do it, by impriſoning him till he 
complied, . e We 

_ 3 Alfa 
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[the gover- 


e 


co. Alſo the judge ſhould have a power ta 
award reaſonable coſts to either party accord - 


ing to his diſcretion. 
A king's ; | | 3 1 
——— It would be neceſſary to have in each of 


in eachof theſe courts a king's attorney to proſecute 
the three | | 


DOS. -- for the king in all criminal caſes, and in all 


ſuits concerning the _ revenue, and in 
all other ſuits in which the king's intereſt is 
concerned, If his Majeſty ſhould not think 


preſsly for this purpoſe, the power of carrying 
on theſe ſeveral proſecutions on the behalf of 


the crown might be veſted in the clerk, or 


regiſter, of the court ; juſt as in the court of 
King's Bench in England the clerk -of the 
crown (whoſe principal duty is to regiſter, or 


enter, the pleas of the crown — the re- 


cords of the court) is likewiſe the king's at- 
torney in that court, and proſecutes in his 
Majeſty's behalf. But it would be more con- 
. venient, and more ſuitable to the honour of 
the crown and the dignity of the court, to 
have a ſeparate officer for that purpoſe, to 
be called the king's attorney for that ſhire ot 
diſtrict, as there was in the time of the French 
government. V 


* 


Appeals From theſe courts there ſhould lie two a 
from theſe 


Courts to 


OY * 


proper to appoint an officer in each court ex- 


peals; an appeal to the governour and coun- 
nous and CLI of the province, and another from thence 
council, to the King in his privy council. One great 


FT 
uſe of the appeal to the governour and coun- end from 


eil would be to preſerve an uniformity in theke King” 
law throughout the whole province, which in cane. 
otherwiſe might gradually become different 

in the three different ſhires, or diſtricts, of it, 

by the difference of the deciſions that might _ 
de given in theſe three different courts of 
juſtice, if they were not ſubject to be reviſed 

by ſome common ſuperiour court that might 
correct the errors that ſhould. be found in 
them. . . | | 


And for the ſame reaſon, the deciſions of 
theſe courts ſhould not be deemed to form 
precedents of ſufficient authority to determine. 
any ſubſequent diſputes ; but this _— 
ſhould be aſcribed only to thoſe caſes which 
had been decided by the governour and coun- 
cil of the province upon the appeals brought. 
before them from theſe ſhire-courts, or by. 
the King himſelf in his privy council. 
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And to the end that the governour and 
council of the province might not be deſti- 
tute of the advice of perſons ſkilled in the 
laws to aſſiſt them in the determination of the 
appeals that ſhould be brought before them, 
it might be expedient to make the three judges 
of theſe courts, and perhaps alſo the three 
king's attornies in them, members of his Ma- 
jeſty's council of the province; by which 
means all the beſt law-abilities in the pro- 
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8 J 8 
vince would be employed in making these 
important deciſions that were to carty with 
them the force of law. And with'this view 
it might be proper to require the judges and 
the king's attornies of the courts of Three 
Rivers and Montreal to attend the governour 
of Quebeck for one month about Chriſtmas- 
time, in order to aſſiſt at the deciſion of theſs 
appeals, which ſhould therefore be reſerved - 
to this ſeaſon of the year. „ 48 
Theſe appeals ſhould be only, as they now 
are, of the nature of writs of error in Eng- 
land, to correct the errors in law committ.d 
in the courts of theſe ſhires or diſtricts, and 
not to re-conſider the facts in the cauſe, un- 
leſs they had been ſettled by the judge alone 
without the aſſiſtance of a jury. When the 
facts were ſettled in that manner, the parties 
might, if taey thought fit, cauſe the evidence 
itſelf to be taken down in writing the 
clerk of the court and ſigned by the wile | 
that it might make a part of the record, as it 
does upon a trial by a general court-martial 
in England: and, upon the removal of this 
record before the governour and council, they 
might re-confider the whole matter, the facts 
as well as the law, and give ſuch judgement 
upon it as they thought juſt; but they ſhould 
not admit any new evidence relating to it. 
Where the cauſe had been tried by a jury, the 
loſing party might, if he thought proper, pet 

7 | the 


„ 2 

the judge, before whom it was tried, thought 
it reaſonable, have it tried over again by 
ſecond jury, conſiſting of twice as many ju-7 3 
rymen as the firſt jury; and the verdict ofjury. 


this ſecond jury ſhould be final with reſpect 
to the matters of fact determined by it. 


When Gaſpey ſhall be ſettled, a fourth Gaſpey. 
judge might be ſent thither, whoſe juriſdic- 
tion ſhould extend over a diſtrict lying round 
about it, to be taken out of the diſtrict of 
Quebeck, which is now immoderately large. 
Such an eſtabliſhment would be of great con- 
renience to the inhabitants of that part of the: 
province. 180 ü 1 

| Theſe are the outlines of a plan for the 
adminiſtration of juſtice, which, I conceive. 
would be well ſuited to the circumſtances of 
this province, and would remove many of 
the inconveniences of which the Canadians: 
now complain, and give them very great. 


. FRANCIS MASERES, 

Attorney General of the 

1 Fans province of Queheck. - 

N. B. This plan of a method of adminift- 

ring juſtice in the provinee of Quebeck 

was delivered in to Lord Hillſborough 
about the month of April 1770. 


F. MASERES. 
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a year, 2 a very large and liberal ſcale. 
bliſhed in the province would conſiſt of five 


years of age; a Canadian aſſeſſor, or aſſiſtant 
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Concerning the Expence requiſite tb 


carry into Execution the foregoing 
Plan for the Adminiſtration of 
| Juſtice in the Province of Que- 
beck. RV 


THE expence of the above plan for the 


= adminiſtration of juſtice in the province 
of Quebeck would not much exceed 6000l, 


Each of the three courts propoſed to be eſta- 


officers; to wit, an Engliſh judge, who 
ſhould be a barriſter at law of at leaſt five 
years ſtanding at the bar, and at leaſt thirty 


to the Engliſh judge, who ſhould likewiſe be 
at leaſt thirty years of age ; a clerk, or regiſter 
of the court; a ſheriff of the ſhire, or dür, 
over which the juriſdiction of the court ex- 
tended; and a king's attorney, to proſecute 
for the crown in criminal, and other, caſes. 
The ſalaries and fees, to be enjoyed by theſo 
ſeveral officers, might be as follows: 


To 


n r Ani. 
To the Engliſh judge, a ſa ry, of 20 vo 


(No fees from any 


To the Canadian aſſeſſor, a lacy of 875 200 


To the elerk, or regiſter of the mer, — 
a falary of i 5 ent od C. 100 
Beſides fees Bm the crown for 145 DO 
tering all the' criminal proceedin "BY FE 
and other proceedings in which the 
crown was concerned, amongſt the 
records of the court, amountin 8 


* 


uſually to another . 150 


And he ſhould likewiſe have . 3 
from the ſuitors, who had eauſes in 
the court, for entering the proceed- 
ings in their cauſes amongſt ee 
records of the court, and giving 
them copies of them, and the like 
ſervices: but theſe fees ſhould- be 
very ſmall, on account of the; A 
ty of the country. Ni ns 

To the ſheriff, a ſalary wb. ot. 2/8 166 

Beſides fees 9 x he crown 1 801 ＋ 1 
execution of proceſſes | in criminal 
proceedings, and other matters in 
which the crown was concerned, 


e 
- 4 


amounting to another £- 100 


And he ſhould likewiſe have ſome fees 11H85 
from private perſons, who had buſi . 
neſs in the court, for executing tgzge 
proceſſes in their cauſes ; but theſe: : 
fees ſhould be very ſmall, on aceount 
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To the king s attorney of the diſtrict, 

a ſalary of OE 5 200 
Beſides ces from the crown fr the 3. 

proſecution of criminals, and the 
other bufineſs he ſhould do for the 

crown, amounting'to => = 85 300 
He might likewiſe practice in the court 


as a private barriſter in cauſes be- 
tween I and nen. 


The ſum total of this expence is W; .2100 
fer annum : and therefore the ſum total of the 
Whole expence of the three courts in the pro- 
vince would be C. 6300 per annum. This is 
upon a ſuppoſition that the judges have ſo 
large a ſalary as £.1000 a year each. But, 
perhaps; ſome gentlemen of character at the 
bar, might be found, amongſt thoſe who are 
not yet come into buſineſs, (of whom there 
are always many) who would accept theſe 
employments for a- ſalary of £.800 ſterling 
fer annum. It is certain, that they might live 
very decently, and even affluently, in that 
country for £.500 per annum, and therefore 
mi aight lay by the overplus of their ſalaries 


— 


. - * a — = — Fu „ — —p —— 
9 n * — — . Is . — x q * n — 
: —— * * — A 2 GG rs ne ne Oo ö - 2 Ee x: + . * ä " 2 N * 
= * os P 22 — - = 83 * * * 2 * . * 22 8 IS TO "4 - 6 * hes + — 2 . — 2 LP L. 4 _ . — — ö . ? Ihe L . 2 8 - E Het 1 — "ER rm A wo 
2 1 —„—— 2h + oe 2p ven CS . ee 9” Ss _— Ee 2 POV r - * Fox - 
3 ů 2; 5 5 tee” N — — 5 > : : 0 | 


milics, If thoſe falaries of the judges are 
computed at £.800; inſtead of £.1000- a year, 
the whole expence of the above eſtabliſhinent 
would be only Z£.5700 ſterling a year. But, 


; _ eye 
2323 So ME 
F 


I either this ſum, or the greater ſum of C. 6300 
= A 8 — be well in eſtabliſhing 


= | 3 * 


atever they were, ) as a proviſion for their 
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a ſyſtem of judicature that would be ſo con- 
venient and e to the Canadians as this 


| would be. f use | n 9180 


11. 21 


This „ n was menti 88500 0 40 erb Cana! 


dian gentlemen 'of gooll ſenſe, While I Was 
in the province: and they all Very much ap- 
proved it. And they al ſaid, "that the Jo 
cipal F rench lawyers and notaries in the pro- 

vince would be glad to accept the offices of 
aſſeſſors to the judges of theſe courts for the 
moderate ſalary of C. 200 a year. As to the 
Engliſh judges, as they muſt quit their couĩ 


try, and give up their hopes of ſucceſs in the 


lucrative and ourable profeſſion of the 


law, in order to take theſe offices, it can 


hardly be ſup ſed that they would: 
of them for ſeſs than 80e al year. 


to ae that theſe offices would'be' labs of 


great t uſt and importance, and therefore duglit 
to be accompanied with handſome falaries, to 
maintain the ' gentlemen, 'who ſhould hold 
thei, with ſome of ſplendour and digni- 

: and; upon the repving' plan, they would 
alſo be laborious: offices, ſince” the judges 
would not only be obi 
ſes . ood their courts,” when they were 
thoroughly p ed and matured for their 
hearing and . by the lawyers on 
both ſides, ' but would be concerned ſikewiſe 
in afliſting the lawyers to prepare them and 


bring to an iſſue; Which is another reaſon | 
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ing the ſmgll- 


has been tranſacted i in his court, J has had the 
followin g ſucceſſive . falaries ; 3 to wit, firſt, 
from the, eſtabliſhment, of the civil govern- 


means of an addition of I. 200. a year allow- 


Fw} 

why their falaries ſhould be conſiderable, And 
the —— that would be brought before them, 
would not be a ſmall number of: cauſes of 
greater conſequence than ordinary, (as has 
been the caſe. of: late: years in the court of 
King's-bench 1 in, the province, ) but would be 
all the cauſes 1 in their reſpective diſtricts, moſt 
of which have hitherto Ts brought in the 
two courts. of Common: pleas above-men⸗ 
tioned; which courts would (if the fore- 
going plan were adopted) be ſuperſeded by 
theſe three courts of general juriſdietion. For 
theſe reaſons I cannot think that 505 800, or 

even C. looo, a year ought to be con 
too great a reward for the real ſervices which 
theſe gentlemen (if they executed their offi- 
ces faithfully) would do the province ; more 


eſpecially, if we conſider that the chief juſtice | 


of the eee upon the former plan gf the 
adminiſtration, of, er in it, (notwithſtand- 


tity of civil. buſineſs: that 


ment in. 1764 to the year 1766, L. 60⁰ ſterling 


per annum; 2dly, from the year 176 to the 


year 1768, L. 8oo ſterling per annum; by 


ed him by General Carleton, (at that time 
Lieutenant - Governour of the province, ) with 
the advice and approbation of his Majeſty's 
council of che province, on account of two 
| WM Cixcuits 


ts 


VEE ea TEST 


circuits then intended to be made by the 
chief juſtice in every year to Montreal, in 
the months of March and September, and 
which afterwards were accordingly made by 
him, to hold ſeſſions of his court there for 
the benefit of the inhabitants of that diſtrict; 
2dly, from the year 1768, to the year 1774. 
L. looo ſterling per annum, by means of ano- 
ther addition of J. 200 per amum, made by 
Governour Carleton alone (without the ad- 


vice of the council of the province) in lieu 


of certain ſmall fees, which had been taken 


by the chief juſtice on iſſuing proceſſes of 
arreſt and other proceſſes, and which amounted - 


to about £.40 or J. 50 per annum, and which 
he thereupon publickly relinquiſhed; and 
athly, and laſtly, (as I have been informed) 
L. 1200 ſterling per annum, by the addition 


of a third C. 200 per annum, made in the year 
1774 by the Lords-commiſſioners of the trea- 
ſury here in England ;----upon;what-ground, 


or for what reaſon, I do not know. Theſe 


continual augmentations of the ſalary of the 
office of chief juſtice of the province of Que 


beck (notwithſtanding the little trouble that 
attended it,) will ſerve, I Popes as a juſtifi- 
cation of my propoſal of allowing . Soo, 


or £.1000, a year to each of the gentlemen 
who ſhould, be appointed: to execute the labo- 


rious office of one of the judges of the three 


diſtricts of the province, in caſe the foregoing 


P lan ſhould be adopted. it 15 
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rendered leſs — way by one third 
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If the foregoing plan ſhould continue i to 


de too expenſive to be ted in the 
whole - extent above propoſe — ht 20 


by. dividing the province into only two wg 


eſtabliſhing ſuch courts, as are above deſcribed, 
in thoſe two diſtricts. The expence of ſuch 


nn eſtabliſhment would be only L. 4200 ſter= 


ling per annum, reckoning the ſalaries of the 
Engl it judges at the higheſt rate, that is, 
at C. 1000 ſterling each. But three courts 
would-be certainly much more convenient to 
the Canadians than two, on account of the 


great diſtance of Quebeck and Montreal from 


each other, which is no leſs than 180 miles. 7 


The town of Three-Rivers is juſt in the 
middle between the two, go miles from each, 


Ge Carleton formerly approved: off the 


dre egoing plan for the adminiſtration of juſtice, 
as well : as ſeveral Canadian gentlemen to 


whom it was communicated. But afterwards 


-he altered his opinion in ſome degree, and 
13 that there ſhould be only one Eng- 


lawyer in the province in a judicial office, 


by whom (if I don t miſtake) he would have 
all the criminal buſineſs in the province be 


tranſacted, and ſo much of the civil buſineſs 


of it as ſhould be brought before him by 
appeal from the inferiour courts of civil ju- 


| riſdiction And theſe inferiour eourts he 


i | | would 


tricts, (thoſe of Quebeck and Montreal, and 


. * Hat — 
ws b 
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ſtill approves the foregoing 
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would have to be filled by judges not bred 
at the Engliſh bar. In other particulars: h 
tance, in the frequency of the ſeſſions of 
thoſe inferiour courts, which he recommends 
to be every week. And-accordingly; in the; 
new regulation of the courts of juſtice in 
the province by the ordinance paſſed by him 
and his council in February 1770, he di- 
rected the courts of Common: pleas at Que-' 
beck and Montreal to hold their ſeflions every 
week. What his reaſons are for the above 
mentioned c in his opinion upon this 


ſubject, I do not know, unleſs: it be to avoid 


the ex pence that would attend the fore goin y 


plan. - But, for my own part, I am confident 


that juſtice would be much better. admi- 
niſtered by gentlemen of moderate ability, 
bred to the profeſſion of the law, as is above 
propoſed, than by perſons of equal, or even 
ſuperiour, abilities, that have been educated in 
0 profeſſions. The judges of the court 


of its abolition by the late Quebeck- act, were 


tiſon, and Mr. Thomas Dunn, who was bred 


the judges of the court of Common- pleas at 
Montreal, at the ſame time, were captain 
John Fraſer, a Scottiſh gentleman, who was 
firſt bred (as it is ſaid) at Saint Omer's, in 


Flanders, and afterwards was in the army in 


the 
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the tegiment of royal Americans, and Mr, 
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John Martehle, a very worthy French pro- 
teſtant gentleman, who was born in the South 
of France, and educated there to ſome branch 
of trade, and afterwards lived in London, as: 
a merchant, from the year 1746 or 1747, 
till the conqueſt of Canada by the Britiſh 


arms in 1760, It can be no diſparagement 
to theſe gentlemen. (whoſe integrity and dili- 


gence in the adminiſtration of juſtice I much 
reſpect,) to ſay that gentlemen of equal na- 
tural abilities with them, who ſhould have 


had a law- education at the Engliſh bar, and 
have applied to their profeſſion with affiduity 


during their youth, would be better qualified 


than they are, to diſcharge the duties of ju- + 


dieial offices in the province. 


12 foregoing plan for the adminiſtration 


of juſtice were to be adopted; I conceive that 
it would be proper, that the ſaid Engliſh 
judges and king's attornies in the ſaid diſtricts 
ſhould be appointed by the King, either by 
his Majeſty's letters-patent under the great 
ſeal of England, or by letters-patent under 
the publick ſeal of the province, paſſed by 
the Governour thereof, in purſuance of a man- 
date from the King's Majeſty, under his ſignet 
and fign-manual, directed to the Governour 


for that purpoſe ; and that, when once ap- 


pointed, they ſhould not be either removeable 


or ſuſpendible by the Governour, but r 


222 . S. 


n * mn «4 


the King himſelf by his order in his. privy 
council: and that the ſaid Canadian aſſeſſors, 
ſheriffs, and clerks of the courts, ſhould be 
appointed by the Governour only, by letters- 
patent under the publick ſeal of the province; 
but that, when once they were appointed, they 
ſhould not be liable to be either removed or 


ſuſpended, by the Governour alone, but by the 1 
Governour and council conjointly, by an act, 12 

or ordinance, in which at leaſt half the whole 111 

number of the members of the council ſhould 15 
concur. e i arts r "= 

The foregoing plan for the adminiſtration of 10 

juſtice in the province of Quebeck, had the 45 
honour of being much approved, about three 15 

years ago, by Mr. Thurlow and Mr. Wedder- TH 

burn, his Majeſty's attorney and. ſollicitor- ge- 10 

Mn neral : and the only objection, that (as I re- at 
at member) they made to it, was the expence of [py 
ſh carrying it into execution. But now, I pre- 34 
ts ſume, that objection can be no longer thought IS 
* of importance, ſince the expence of the pro- 41 
a vince of Quebeck has been lately (ſince the TH 
* paſſing of the Quebeck-act,) increaſed from 11 
* L. 10,000 ſterling a. year to /. 20,000, as I 1 
_- have been. credibly informed. The whole of 1 
a this expence, before the paſſing of the Que- 1 
I beck- act, was borne by Great-Britain, and was 1 
N charged in the accounts laid before parliament 1 
le under an odd kind of head for ſuch a branch * 
y of expence, that of army contingencies ; and *i 
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the Governour of the province, or, at leaſt, 
General Carleton, (who, beſides being Gover- 
nour of the province of Quebeck, is briga- 
dier-general of the King's troops in the nor- 
thern diſtrict of North America) has been im- 
wered to draw upon the Britiſh treaſury, at 
is diſcretion, for the money that he ſhould 
find to be neceſſary either for the ordinary, or 
the contingent, expences of the civil govern- 
ment of the province: and the fums for which 
he has ſo drawn, have been charged in the ac- 
counts laid before the houſe of Commons under 
the aforeſaid head of army-contingencies. The. 
amount of them was uſually, before the lateQue- 
beck- act, about £.10,000 ſterling a year. Since 
that time, I have been told, the expence of the 
province has been increaſed to . 20, ooo. Some 
of this additional expence has ariſen from the en- 
largement of the province by the addition of all 
the immenſe tract of country behind the Eng- 
liſh colonies in America, between the rivers 
Ohio and Miſſifippi, and about the five great 


Lakes. For a Lieutenant-Governour is ap- 
| 3 at Detroit, or the Straights of Lake 


Erie, and a judge of ſome ſort is to be ſent 


thither. And the like eftabliſhment (Iam told) 
is to be made at Michilimakinac; and at ſome 


other places in the Indian country. All which 
places are now in the extended province of 


Quebeck, and conſequently the ſalaries of theſe 
new officers make a part of the additional ex- 
pence of that province. But, I believe, that 


much 
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much the greater part of this new expence 


ariſes within the old province (as it was bound- 


ed by the King's proclamation of October 
1763, and is employed in ſalaries and penſions 


to divers perſons in it. Some of theſe penſions 
and ſalaries, J am informed, are as follows: 


ö biſhop of Quebeck, a 
penn k „ + +» L. 200 
To the chief juſtice of the province, 


To the popiſh ; 


an addition to his falary of L. 200 


To the lieutenant-governour, (who uſed 
formerly neither to act as heutenant- 
governour, nor to receive any pay as 
ſuch, during the preſence of the go- 
vernour in chief in the province, and 
who, in the abſence of the governour 
in chief, uſed to receive half the go- 
vernour's falary,) a falary of -  £.6co 

To the attorney-general of the province, 

an addition to his falary f . 150 

To three judges, or conſervators of the 
peace, at Quebeck, . 50 a year 
each, making togethen . 1 500 

To three judges, or conſervators of the 
peace, at Montreal, J. 500 a year 
each >. ]ð· . ð 405” Eirado 


N. B. The two judges of the court of 
common- pleas at Quebeck, and thoſe 
of the court of common-pleas at 
Montreal, before the late Quebeck-act 
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1 took place, had a falary of only £.200 4 late 
1 a year each, making all together . ooo num 
. a year, Therefore the increaſe of ex- » . pen 
. pence in the ſalaries of the new judges fror 
q is the difference between L£. 3000 ang obje 
} £:800 a year, which is yearly _- . 2200 ow 
. To each of the 23 members of the new _ was 
bf legiſlative council of the province, a the 
5 ſalary, or penſion, of /. 100 ſterling ſeve 
'F a year, making together -- -. . 230 gor 
# N. B. As theſe falaries are not to be que 
1 given to the members of the council m 
t 1 in ſeparate payments every time they _ lita 
1 attend the meetingsof the council upon try 
by publick buſineſs, but are fixt ſalaries, to cor 
1 be paid them whether they attend thoſe my 
W - meetings, or not; they are not likely to hac 
1 have much effect in cauſing the meet- do 
i ings of the council to be fully at- M: 
a tended. The principal effect of them ves 
1 will probably be to make the mem- of 
1 bers of the council extremely depen- ala 
bl dent on the crown and governour, or 
= (where, from the high ſpirit of par- 0 
bk ticular men, it ſhall not have that q ha 
Þ effect, ) to make them be conſidered. ſer 
$ by the people as if they were ſo, and, on 
$ in af ene of that opinion, to kn 
Y render them objects of contempt. ro! 
| EF pe 
Theſe ſums added together make an increaſe ha 


of expence in the province, incurred fince the 
N | . | late 


0 


1 273 


late Quebeck-act, of C. 5650 ſterling. per an- 
num. And there is another new article of ex- 


pence, which, I imagine, to be conſiderable 
from the number of the perſons who are. the 
objects of it, but of which I do not know the 
exact amount. I mean a half-pay, which 
was given in the beginning of laſt May, (when 


the Quebeck-act was to have taken place,) to 
ſeveral Canadian, or French, officers, who had 


gone in the year 1763, or 1764, (at the re- 
queſt of general Murray, who was at that 
time governour of the province, ) upon a mi- 
litary expedition into the upper, or Indian, coun- 
try, to oblige the Indians, (who had either 
continued the war againſt the Engliſh colo- 


nies, or begun a new one, after his Majeſty 


had made peace with the French king,) to lay 
down their arms and make peace with all his 


Majeſty's ſubjects. 1 have been told, that ſe- 
veral of the Canadian, or French, inhabitants 
of the province, engaged in that ſervice with 
alacrity, and went into the Indian country, to 
make war upon the Indians, and reduce them 


to terms of peace by force of arms, if they 


had ſtood out any longer; and that the pre- 
ſence of theſe Canadians amongſt the Indians, 
on that occaſion, (to many of whom they were 
known, ) contributed very much to ſtrike ter- 


rour into the latter, and perſuade chem to make 


peace with the Engliſh : ſince which time there 

have been no Indian diſturbances. This was 

certainly a very conſiderable ſervice to his Ma- 
-— TY | | jeſty, 
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jeſty, and to the province, for which the per- 
ſons, who fo chearfully undertook it, deſerved 
both thanks and a reward. I was not at that 
time in the province; and therefore do not 
know the exact particulars of this affair. But 
I have been told that, at the time, little notice 
was taken of them. on account of this expe- 
dition, and that they met with no reward. But 
now of late, thoſe of them who had ſerved as 


officers on that occaſion, have had good amends 
made them for this long delay of publick gra- 


titude, during eleven or twelve years, by re- 
ceiving each of them a penſion which is to 
be continued for their lives, equal to the half- 
pay of the commiſſion, in which he ſerved on 


that expedition. Perhaps, this may ſeem to 


be going into a contrary extreme to that of 
the negligent treatment they are ſaid to have 
met with immediately after their return from 
that expedition, when the gratitude of go- 
vernment for the ſervice they had juſt been 


doing, ought naturally to have been warmeſt: 


and ſome people will be apt to doubt, whe- 
ther this liberality has been exhibited towards 
them from the ſingle motive of pure gratitude 
for their paſt ſervice, or whether it was partly 


intended as an encouragement to them and 


their friends to engage again in the military 


life, and make war upon their neighbours of 
New-England ; eſpecially if they reflect on the 
hint given in the letter ſigned Le Canadien Pa- 


triote, about raiſing a Canadian regiment, But, 
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f this was the motive to this meaſure, the: 


diſinclination of the lower claſs of Canadians 


to engage in ſo odipus. a ſervice, has com- 


leatly ſpoilt; the project. Though I dont, 
— the amount of this half- pay, I preſume 


it cannot be leſs than G. 13 5 ſterling a year 
which, with the former ſums already mentioned, 


will make the increaſe of the publick expence 


of the old province, (as bounded by the kings 


proclamation in 1763,) ſince the paſſing of 


the Quebeck- act, amount to. L. oo a yeat. 


Surely, when the publick money is thus freely: 
dealt about in the province, the expence af 
{.6300 ought not to be thought an obſtacle to 
the eſtabliſhment of the foregoing plan tar the 


adminiſtration. of juſtice in the province, if it 
be judged; to be a very convenient plan for 
the purpoſe, and likely to give great ſatistaction 


8. f 1 


to the Canadian 


Since the paſſing of the Quebeck-a& certaiſ 


pirituous liquors imported into it; which du- 
ties were impoſed by an act of parliament paſſed 
in June 1774, at the ſame time as the Que- 


beck-act. Theſe duties have, I believe, pro- 


duced little or nothing as yet; becauſe the pro- 


vince, at the time of laying. them, was largely 


locked with the Gang liquors, on _the r, 
portation of which they were laid. But, when 
the province ſhall be reſtored to a ſtate of 


peace, and freſh ſtocks of theſe. liquors ſhall 
be imported into it, it is thought theſe duties 
Rp wall 


duties have been payable in the province upon 
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will produce ,. 4000, or, perhaps . go a 
year. But, the greater of theſe ſums is on 
half of the addition that has been' made to the 
expence of the-government of the province fince 


the paſſing of the Quebeck- act: and conſequently 


Great-Britain is, and will be, at a greater ex- 
pence in maintaining the government of the 
province of Quebeck ſince the laying on thoſe 
duties on ſpirituous liquors imported into it, than 
before. This is by no means agreeable to the 


Canadian common people. For they ſuppoſe, 


that Great-Britain will not long chuſe to bear 
ſo heavy an expence on account of this pro- 
vince, but will proceed to lay freſh taxes on 
it, till it pays the whole expence of its own 


government: and upon this account, they are 


much alarmed at the number of penſions and 
ſalaries which they have ſeen beſtowed upon 
the members of the legiſlative council and the 
officers above-mentioned, who ſerved in the In- 
dian expedition in 1764, and on the biſhop, and 


other favourites of government in the province; 


all which they think they ſhall ſoon be made to 
pay out of their own pockets in exoneration of 
Great-Britain : and hence they all exclaim with 
one voice throughout'the province, (as we have 
ſeen above in | Page 99,) that they will not take 


arms to defend a pack of raſcally penſioners of 


the crown, and ther damned French laws, © © 
The king has a clear, acknowledged right 


to certain very | conſiderable - fines upon the 


alienation of all lands in the province, that 
| are 


18 

are holden immediately of the crown. If they 
are holden by fealty and homage, he has a 
right to a fifth part of the prices paid for them 
by the purchaſers of them: and if they are 
holden by rent- ſervice, (in French, par» cent 
et rentes, and in Latin, per denſum et 
he has a right to a twelfth part of the ſaid 
prices. And he has like wiſe a right to ſome: 
other emoluments. of a ſimilar kind, ariſing 
from the ſaid lands. What the annual value 

of all theſe'emoluments; taken together, ma 
be, I do not exactly xn, But We —_ _ 
above, in page 4% that Monſieur Cu | 
poſes them to amount to between hree: . 

four thouſand pounds, ſtetling, à year; which 
is no inconſiderahle ſum. But they have never 
yet been collected, except in a fewi inſtances, 
in which the purchaſers have voluntarily: paid: 
them, and even inſiſted upon paying tliem 7 
but theſe inſtances are ſo fe in compariſon of 
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nd thoſe. in whigh they have been neither paid 

e; nor dematitled, that thæy are not worth at- 

00 tending/ tog inſomuch that it may truly be | 
of ſaid, upon the matter, that the hola ex pe ace J 
ith of the) goyernment of this province: has hither- 1 


1 


ave to been born by Great- Britain. This, I think, 
ake ſhould make the government, for the future, 
Wi pay more attention than has hitherto been 
| done, to the collection, and proper applica- 
tion, of the royal revenue in the province in 
i thoſe plain, acknowledged inſtances, in which 
| the right of the crown is undiſpute. 
hat 8 8 
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Before I quit the ſubject of the expence of the 

foregoing plan for the adminiſtration of juſtice. 
in the province, I beg leave to compare it with 
the expence of the plan actually in 
that country, and intended to be carried into 
execution in it. The expence of this latter 
plan is as follows. To the chief juſtice (who 
is to have no original civil juriſdiction, but 
only to do the criminal buſineſs of the pro- 
vince, and the civil buſineſs brought before 
him by appeals from the courts of common- 
pleas, and whoſe office is therefore likely to 
be attended with very little trouble,) C. 1200 
ſterling per unnum. To the three judges of 
the court at Quebeck . 500 ſterling per an- 
num each, making . 1500 per annum. The 
ſame ſalaries to the three judges of tlie court 
at Montreal, making . 1 500 per annum more. 
To the clerk of the crown in the court of the 
chief juſtice C. 100 ſterling per amum. To 
the attorney- general a falary of C. 300 per an- 
num, and fees from the crown to the amount 
of about . 200 per annum. To the two pro- 
voſt-marſhals, or ſheriffs, of the diſtricts of 
Quebeck and Montreal, a falary of, at leaſt, 
L. 100 each. Theſe ſums,” added together, 
amount to . 5000':per anmm. And, per- 
haps, there may be other expences in the pre- 
ſent ſyſtem of the adminiſtration of juſtice, with 
which I am not acquainted. But this ſum of 

L. 5000 ſterling per annum is not a great deal 
| leſs than the ſum of £.63ao, hic * 
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be required for the execution of the foregoing = 


plan for the adminiſtration of juſtice in the 
province, upon the largeſt ſcale: fo that, I 
think, it may fairly be. concluded, upon the 
whole, that, if the ſaid foregoing plan for the 
adminiſtration of juſtice in that province, be 
really a good one, and likely to give great ſa- 
tisfaction to the Canadians, the expence of it 
ought to be no objection to its being carried 
into execution. a6 Hers, ws 


When 1. fo. ſtrongly recommend the fore- 
going plan for the adminiſtration of juſtice in 
the province of Quebeck, as likely to be at- 
tended with ſingular advantages to the pro- 
vince, I do not mean to ſay, that all the regu- 
lations I have propoſed in it; about the man- 
ner of drawing up the pleatings by the aſ⸗ 
ſiſtance of interrogatories exhibite K judges 
of the courts, and propoſing a variety of diſtinct, 
and very fimple, facts to the juries for their 
determination; and about the manner of ap- 
pointing the juries, and their giving their ver- 
dict according to the opinion of the majority 
of them — being required to ſay they 
are all unanimous; and about the proceſſes to 
be awarded in execution of judgements for the 
recovery of debts; and other particulars therein 
mentioned; are evidently and indiſputably the 
beſt that can be propoſed. I am far from be- 
ing ſo confident in my own opinion upon a ſub- 
ject of ſo much difficulty, and, on the con» 
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trary, expect that many of thoſe regulations 


will be diſapproved by many people. I only 
with, that thoſe perſons who ſhall not approve: 
them, may conſider them carefully, and pro- 
poſe ſomething better in their ſtead. All I can 
ſay for them is, that they are the beſt regu- 
lations that I could contrive upon the ſubject, 
after much thought and conſideration of it. 
But what I conſider as the eſſence of the fore- 
going plan, and as moſt clearly of high im- 
portance to the welfare and ſatisfaction of the 
Canadians, is, that there ſhould be three courts. 
of general juriſdiction eſtabliſhed: in the pro- 
vince in the three towns of Quebeck, Three- 
rivers, and Montreal, that ſhould 'be-properly 


conſtituted and organized for the compleat ad- 


miniſtration of juſtice in all matters whatſoever, 
criminal as well as civil, in their reſpective 
diſtricts; and that they ſhould ſit every week 


in the year for that purpoſe, (with a few ne- 


ceſſary exceptions,) as the like courts did in 
the time of the French government; and that 
in theſe courts men of good abilities, and that 
have been bred to the law, ſhould preſide to ad- 


- miniſter juſtice ; and that they ſhould be made 


{ſufficiently independent in their ſituation, by a 
handſome falary from the crown, to be above 
doing. mean, or unjuſt things, and, particu- 
larly, that they ſhould be taken intirely out of 
the power of the governour, ſo as not to be 
liable to be either removed, or ſuſpended, by 
him from their offices, upon any pretence, or 
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ä an I fay, that the eſtabliſh- 


ment of three ſuch courts, with three ſuch judges, 
(ſuch, for inſtance, as Mr. Hey, the preſent, 
or late, able chief juſtice of the province, 
would be highly conducive to the welfare Eure 
W wt a Canadlans. 41. 8 55 


There are two n recom n in 5 
the foregoing plan for the adminiſtration of 
juſtice in the province of Quebeck, which, I 


am apprehenſive, may be. diſpleaſing to ſome of 


the more zealous admirers of the inſtitution of 


the trial by jury, whom I fain would not offend. 
Theſe are, firſt, the propoſal. that the verdict 
ſhall be given accordin g to the opinion of the 
majority of the jurymen, without requiring 
them to be all unanimous; and, adly, the 
propoſal that the iſſues referred to their deter- 
mination ſhall be all ſhecial iſſues, or ſimple 
and diſtin&.queſtions of fact, intirely-ſeparated 
from all queſtions of law that may occur in the 
cauſe before the court. The firſt of theſe 
deviations from the trial oy. jury, as it is uſed 
here in England, will de roy (they will ſay,) 

that reſpect for, and ſubmiſſion to, the ver- 
dicts of juries, which ariſes from the opinion, 
that they are the unanimous deciſions of twelve 
honeſt and impartial men upon the facts in 
litigation; and will likewiſe open a door to 

ſollicitation and management by the parties, 


when it may be expected that the gaining one 


vote amongſt the whole: twelve will determine 


the 
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the verdi& in their favour ; and ade 
viation from the trial by jury, as it is uſed here. 
in England, to wit, the referring only ſpecial 


iſſues to their determination, will be. ſald, by 


theſe great admirers of juries, to curtail their 
power too much, and thereby render them 
much leſs uſeful to the defence of publick liber- 


ty than they are in England, where, by means 


of general iſſues, they often have it in their 
power to determine matters of law, as well as 


matters of fact. I will now endeavour to 


anſwer theſe objections, and juſtify the afore- 
ſaid deviations from the uſual method of con- 


ducting the trial by jury here in England. 


- hs the firſt place then I muſt obſerve, that ; 
the. reſpect which 3 is ſaid, in the. firſt objection 


above-mentioned, to be 


juries here in England, on account of the dap 
poſed unanimity of the jurors who give them, 


would be paid alſo to the verdicts given by 


juries upon the foregoing plan, when their 
verdicts were unanimous; and in a much higher 


degree, becauſe their verdicts upon that 
would be known to be really, and not pret 


jurors are not really unanimous, it generally 
comes to be known here in England that they. 


are not ſo, (and indeed, it is hardly poſſible that | 
it can be concealed;) and the verdict they 
give, after tong confinement together, and much 


altercation with each other, though it is 1 


dy, 
unanimous, And in all other caſes, when the 
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it appears to me to be inconſiſtent wih the 
rules of morality and religion to require; and 


„ tt . as 2 SES 


2 ” 
— % 8 


1 f 

an unanimous verdict, yet is not conſidered as 
ſuch either by the publick or the parties to the 
cauſe, and conſequently does not meet with 


that reſpect and ſobraiffion which are ſuppoſed 


in the objeftian. And, even when it 
not to be known that there has been a dif- 
ference of opinion amongſt the jurymen, yet 
it is often ſuppoſed that there — been 1 
a difference, by reaſon of the great frequency 
of ſuch an event amongſt jurors ; inſomuch 
— a verdict is hardly ever conſidered as having 
been really unanimous, except in thoſe ' caſes 
in which it is known and declared ta have 
been ſo. And conſequently, the apparent unani- 


mity of verdicts here in England does not 


produce the good effect, ſuppoſed in · e ob- 
jection, of a great reſpe& and Ghearkul _ 
* e. 


Butz W if it ab ruhe that good 
effect, J muſt confeſs I ſhould ſtill think it a 
bad inſtitution for two reaſons : firſt, becauſe 


in a manner compel, twelve men, who real 
are of different opinions upon 2 doubtful 

referred to their determination, to declare u 
their oaths that 
nion; and, 


„ becauſe it opens a 


a door 
to the abſurdeſt of all methods of determining a 
doubtful fact, chat of following the opinion of 
the 1 of the perſons to whoſe conlide-. 
ration 


upon 
chey are all of the ſame opi- 
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ration it is referred, in oppoſition to that of the 
majority; which muſt always be the caſe, 
when thoſe who compoſe” the minority of the 
jury happen to be men of ſtronger conſti- 
tutions of body, and better able to go long 
without food, or of more reſolute tempets of 
mind, than thoſe who compoſe the oppoſite 
majority. 11 $133 een e 1 41 

And, thirdly, It myſt be confidered that the 
trial by jury is a new inſtitution in Canada; 
of which the inhabitants of that province had 
no idea before the eſtabliſiment of the civil 
government in it in the year 1764. And, 
therefore, it is prudent to take every method 
to render it agresable and ſatisfactory to them; 
and, for that purpoſe, to purge it of all thoſe 


imperfections and inconveniences of which tł 
have expreſſed the greateſt diſlike, though, 


from our being long and early accuſtomed to 
them, they have ceaſed to make a forcible im- 

reflion on ourſelves. It is true, indeed, that, 
ven with theſe imperfections and inconveni- 
ences, the Canadians, Who have had law-ſuits 
in the courts. of common- pleas in that pro- 
vince, have often choſe to have juries to deter 
mine them: but it is alſo true that, if theſe 
imperfections and inconveniences, (which they 


themſelves have ſo often objected to them,) 
were removed, they would be ſtill better pleaſed 
with them. And, ſurely, it is reaſonable to 
gratify them in this reſpecpd e. 
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As to the other objection to the propoſal of 


taking the verdict of the majority of a jury ag 
the verdict of the whole, to wit, that it would 


make them more liable to ſollicitation and 
undue influence from the parties, whoſe cauſes 
they were to determine, I conceive it to be 
totally without foundation. For, in the firſt 
place, as the juries, after they are impanelled, 
are kept in box, or a room, by themſelves, 
without any poſſibility of the parties, or their 
attornies, having any acceſs to them, I cannot 


ſee, how they will be more liable to be ſolli- 


cited when the verdict is given by the majo- 
rity of them, than when it is given by their 
whole body. In both caſes it will be impoſ- 


ſible, that they can be applied to by the par- 


ties after they are impanelled. And, ſecondly, 
if it ſhould be ſuppoſed, that they would be 


more expoſed to be ſollicited by the parties, 


in the former caſe than in the latter, before 


they were impanelled, I cannot ſee any ground 
for ſuch à ſuppoſition. In both caſes it would 
be uncertain, and equally uncertain, before the 


jury was impanelled, who would be the per- 
ſons that would compoſe it: ſo that, till that 
time, no applications could be made to parti- 


cular perſons, otherwiſe than upon a conjectu- 


ral ſuppoſition that they would be upon the 


jury; and this conjecture would be made upon 


the ſame. uncertain grounds in both caſes. And, 


laſtly, if it could be known before-hand, that 


any particular perſon would be upon the jury, 
„ it 


* 


poten, — 


— 


1 
" 
4 0 
7H * 
— 
c TORIY AS 3, n 
= EY . E 7 N Fg N 2 = Des 2 * 

2 . K 55 
Ln: * - rr * * Sx hk 2 } "En. LY \ * 
Cd =, "® © _ - = ho 0 - bd kr | 2 > - = 

SS nr nen = : - RG 4 Sis: —— =p J 


Lat 


= 

v 

H 
1 


+. 
F * 
wy I 
Ki 
. " 
"+1 
* 
"1: 
7 
's 


„ re. el. 
r 
„„ 75. 


= . 

8 » F l — : * — ANT IT << * * 8 . 5 - — py Ty 4 „ r 
= 7 e n e r * AE _ : * an ye” POT 2 2 22 — — — hel KF k- LA) "> a+ 2 1 he 4 * 
A E 8 r Ä en cata 12 

- — ws" _— — — — 7 — - — x * _ = 8 3 * * " ” 
- 2 > : - 4 4 ” » * 4 : 

— — - * 7 + ; ar- Ls _—_— _ LEED : = * m — 72 — 4 _ e. N — 
my Sr ** — A — * — — = 3 = 1-4} * I r * 2 . we "+ 4 As 13 2 ' * — 5 


Deer 

— AR". Ax 
- 

a ae A "ak 


— 


c 


_ 
1” 


mas —-— 
227 * 
: _— 


1 
Cy 
* 
' 
# 
- 
* 
70 - 
: 
04 
if 
0% 
& 
4 
1 
| 
4 
4 
* 
i 
4 
1 
: Bp 
» 
164 
Is 
TY 
1 
by. 
1 
24 
9 4 
* 
5 
+ 
. 
Li 
. 
2 
. 
1 
1 
4 
| 
16H 
. 
* 
94 
if 
& 
i 
* 
43 
8 
15 
= * 


EE IE. 2. w———y ER. Clad $5 72 — 9 PS 
ITT ire NR. . 22 
I 5 
. * . 


weight. 


[ 386 ] 
it would be leſs worth the while of either of 
the parties to endeavour to influence: his vote, 
if a majority of the jury were to carry the ver- 
dict, than if it were neceſſary that the whole 
jury ſhould be unanimous: becauſe, if the 


verdict is given according to the opinion of the 


majority, the vote of ſuch influenced juryman 


could only have its proportional effect, as a ſingle 


vote; whereas, when the verdict is required 
to be unanimous, the vote of ſuch influenced 
juryman may (if he is a ſtrong and a ſturd 
man, and well reſolved to ſtand out to the la 
againſt the other jurymen in favour of the 
party whoſe cauſe he eſpouſes) become equi- 
valent to two, or three, or four votes, and, 

poſſibility, to the whele twelve vofes of the 
whole jury, by bringing over either one, or 
two, or three, of the other jurymen, or, in 
the laſt caſe, all the other eleven, to fay they 
are of his opinion, and deliver their verdict ac- 
cordingly. This ſecond objection, therefore, 
to the propoſal of taking the verdi& of the 
majority of the jury as the verdict of the whole, 
derived from the ſuppoſition of a greater de- 


gree of danger that undue influence may be 
exerted over the jurymen, ſeems to be totally 
without foundation : nor ſhould I have thought 


of mentioning it on this 'occafion, if I had not 
hear'd it ſometimes ſtarted in converſation u 
this ſubje&t as an objection of conſiderable 
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As for the other deviation above-mentioned 
from the trial by jury as uſed in England, to 
wit, the referring only ſpecial iſſues to their 
determination, I cannot but think it would be 
uſeful in every country where the trial by ju 
is in uſe, becauſe it both facilitates the duty 
of the jury by preſenting only clear and fimple. 
queſtions to their conſideration, and keeps the 
proper provinces of the judges and the jury 
quite ſeparate - and diſtin from each other. 
But it is more neceſſary in Canada than in Eng- 
land, on account of the much greater danger 
in that country of the proceedings running 
into intolerable confuſion without it. For it 
is impoſſible to take too great pains to make 
things plain and eaſy to a Canadian jury, in 
order that they may rightly underſtand what 
it is they are to do, and how they are to {ſet 
about it. As to the objection above mentioned, 
that by thus referring only ſpecial iſſues to the 
determination of juries, their power will be 
too much curtailed, and they will be rendered 
leſs uſeful to the defence of publick liberty 
than they are in England, where, by means 
of general iſſues, they often may determine 
matters of law as well as matters of fact ; I- 
can by no means allow it to be a juſt one, for 
theſe reaſons. In the firſt place, I conceive it - 
to be a breach of the duty of jurymen, and an 
encroachment on the province of the judges, 
whenever a jury knowingly and willingly de- 
termines a point of law, that happens to be 
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involved in a general iſſue referred to their de. 


termination, otherwiſe than as the judge, who 
tries the cauſe, directs them. This, I think, 
is evident from the oath which the jurymen 
are obliged to take at the time they are impan- 
nelled: which is, © well and truly to try the 
7ſſue joined between the parties, and give a true 
verdict according to the evidence.” This plainly 
relates to the aſcertaining a matter of fact, and 
not a point of law : and, therefore, if a point 
of law happens to ariſe in the courſe of the 
evidence, (as is ſometimes the caſe,) and to be 
involved with the fact, originally intended to 
be referred to the jury, the jury ought to con- 
ſider ſuch point of law as a foreign matter, 
that was not meant to be referred to their de- 
termination, and which they therefore ſhould 
not take upon them to determine by their own 
judgement ; but they ſhould' either determine 
it according to the directions of the judge who 
tries the cauſe, or, if the parties deſire it, find 
a ſpecial verdict; to the end that the parties 
may afterwards have the matter of law fully 
argued before the court by able counſel, and 


_ afterwards maturely conſidered by the judges 


of the court in which the action is brought, 
and alſo by the judges of the higher courts to 


which writs of error lie, in caſe the parties 


ſhould chuſe to bring it before thoſe courts by 


writs of error. If they neglect to do this, and 
take upon them to determine the matter of 
law themſelves in a manner contrary to the 


@pinion 
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opinion and directions of the judge, it ſeems 
to me that they thereby do an 1njury to the 
' loſing party by depriving him of an opportunity 
of having the matter of law determined by the 
judges, who alone are competent, (both by 
the authority of their commiſſions and by their 
learning. and abilities,) to make a right deter- 
mination of it. Ad quæſtionem juris reſpondent 
judices, ad quajtionem facti juratores, ſeems 
to me to be a wiſe and juſt maxim of 
law, as well as an ancient and allowed one: 


and it ought always to be conſidered by juries- 


as the polar-ſtar by which they ought to regu- 
late their conduct; and uſually, 1 believe, is 
ſo conſidered by them. . 


An honeſt and diſcreet juryman, who ſhould 
diſcover, that a point of law was concealed 
under the ſeeming matter of fact, which was 
referred to his conſideration, and who ſhould 
be ſollicited by the counſel of one of the par- 
ties and by his brother jurymen to bring in a 
verdict that ſhould determine that point of 
law in a manner contrary to the opinion of 
the judge who tries the cauſe, would naturally 
make anſwer to them in ſome ſuch manner as 
this. Shall we, the jury in this cauſe, think 
“ ourſelves authorized to determine the point 
of law, which now appears to be the hinge 
upon which this cauſe turns, when we re- 
«© tie that, if the pleadings in it had been 
clearly and judiciouſly drawn up, ſo as to 
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( 390 ] 
make this point of law appear to be (what 
we now find it to be,) the only, or prin- 
cipal, matter in diſpute between the parties, 
it would not have been referred to our de- 
termination, . and even could not, by the 
law, have been ſo, though the parties them- 
ſelves ſhould have deſired that it might ?--- 
Is not this circumſtance a plain proof, that 
it does not belong to our office to determine 
it, but that it can juſtly be determined by 


the judges only? --- And can we think our- 


ſelves warranted, in point of conſcience, to 


take advantage of the imperfect and either 


fallacious, or fooliſh manner, in which the 
pleadings have been prepared, to arrogate to 


ourſelves a right of determining matters of 


law, which we know the law does not allow 
us in a plain and direct manner ever to do. 


Surely, this would not be the conduct of 


upright and conſcientious men. But, 
further, if we could fuppole ourſelves autho- 
riſed and warranted, in point of conſcience, 


to determine this point of law, yet what 


folly would it be for us to attempt to do ſo, 
in oppoſition to the opinion of the judge? 
Would it not be ſetting up our own opi- 
nion, ignorant as we are of the law, againſt 


the clear opinion of the learned judge, or 


againſt the doubts, which he has declared 
that he entertains upon the ſubject, and 


which, he has told us, he wiſhes to take 


time, and hear further arguments, to clear 
| cc ud 7 


. r AY oft ©: 


7 Lt 0 1 
up ? Should we not, by ſuch ridiculous pre- 


ſumption, run the riſk of injuring the party, 


againſt whom we ſhould determine this point 
of law, in a manner that could not after- 
wards be rectified, or, at leaſt, not without 
reſcinding, with ignominy to us, the whole 
of our proceedings? Would this be either 
wiſe or juſt? To me it appears the very 
contrary of both: and nothing could, in 
my opinion, juſtify vis in doing fo, but ab- 
ſolute neceſſity. If, indeed, we were obli 

e by any law to give our judgement, one w 

* or other, upon this point of law that has 
ariſen before us, I ſhould have conſidered it 

e as a great misfortune, to which we muſt in 


c ſuch a caſe have ſubmitted : and I ſhould 


then have fet about this dangerous duty, (to 
© the due diſcharge of which I ſhould have 
been conſcious I was ſo unequal) with fear and 
« trembling for the conſequence, leſt I ſhould 
* thereby do a material prejudice (though in 


«© ſuch a caſe it would not have been an in- 


« jury) to the loſing party. But, fortunately 
«* for us, there is no ſuch abſurd law in being. 
“ We are under no ſuch compulſion: to un- 
* dertake a taſk for which we are ſo unfit. 
We are at liberty to avoid determining this 


point of law in oppoſition to the judge's opi- 
* nion, by giving our verdict ſpecially. And 


that is what I, therefore, ſtrongly exhort you 
eto join with me in doing.” Theſe are the 
reaſons which, as I imagine, an honeſt and 
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[ 392 ] h 
ſcrupulous juryman would alledge on ſuch an 
occaſion, to excuſe himſelf from complying 
with his companions in determining a matter 
of law. My readers muſt determine whether, 
or not, theſe reaſons would be juſt. 


Blut, ſecondly, I am of opinion that no dan. 

ger will ariſe to publick liberty by the ſtri& 
adherence of jurymen in all caſes to the de- 
termination of matters of fact only, and theit 
cautious refuſal to determine matters of law, 
when they happen to be intermixed with mat- 
ters of fact, except in plain caſes, in which the 
judge aſſures them, that the matter of law is 
very clear, and they comply with his directions 
and determine it according to them. I ſay, 
that I do not conceive . that publick liberty 
would be at all endangered, if jurymen were 
always to act in this cautious and diſcreet man- 
ner. On the contrary, I believe, that publick 
liberty would be rendered more ſecure by their 
purſuing ſuch a conduct; becauſe the method 
of trial by jury (which I conſider as a great 
ſupport to publick liberty,) would thereby be 
preſerved in high reputation, and- be rendered 
more ſecure againſt the attempts of many per- 
ſons of high rank and great power in the 
kingdom, who are ſuppoſed to bear it no good- 
will. Were juries once to give way to an ill- 
judged ambition of determining matters of law 
as well as matters of fact, ſo that inſtances of 
that ſort ſhould. became frequent; y and yr 


La 1l 


they likewiſe in the aſſeſſment of the damages 


ſuſtained by plaintiffs, (which is their own 
proper . province,) to depart often from the 


true and only rule by which they ought to be 


governed on thoſe occaſi ons, namely, the fair 
and candid eſtimation of the real loſs, and da- 


mage, and uneaſineſs, which the plaintiff has 


ſuffered, and to give favourite, or popular, plain- 


tiffs exorbitant ſums of money in compenſa- 
tion for ſmall injuries, whilſt to other plain- 


tiffs they gave leſs than the real compenſa- 
tion of their loſſes; ---- the conſequence would 
be, that they would ſoon grow to be objects 
of terrour to the publick, inſtead of reſpect and 
confidence, and would give their aforeſaid 
enemies (who at no time are fond of the inſti- 
tution,) a fair pretence for laying them aſide by 
act of parliament. Upon this account I am 


always ſorry when I hear of what is called, 
a very popular verdict, in an action of treſpaſs, 


where the jury give much larger damages to 
the plaintiff than they, or any body elſe, be- 
lieve to be a fair compenſation for the mjury 
he has received from the defendant; under the 


notion of vindictive damages, or exemplary da- 


mages, as they are ſometimes called, or by 
way of example and terrour to other treſpaſſers, 
inſtead of compenſation for the particular treſ- 
paſs referred to their confideration. All ſuch 


proceedings I conceive to be extenſions of their 


juriſdiction, that are contrary to their oath, which 
binds them to determine the matter before 
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them according to the evidence. If therefore 
there is evidence before them, that an injury 
has been done to the plaintiff, which in their 


conſcience they think would be amply com- 
penſated by the ſum of five pounds ſterling, 


they are bound by their oath to eſtimate the 
ſaid injury at five pounds, and no more, how- 
ever odious, and pernicious to the publick ſafe- 
ty, the treſpaſs may be which the plaintiff has 
ſuſtained. And, if they eſtimate the faid in- 


jury at FL. 100, or . 200, inſtead of . 5, 


they ſay upon their oaths, that an injury that 
really may be compenſated for five pounds, 
(and which they think the plaintiff would be 
glad to ſuffer over-again for that ſum, or leſs,) 


cannot be compenſated for leſs than L. 100, or 


L. 200; which is affirming a falſehood; upon 
oath. All this appears to me extreamly plain 
and certain, though I know there are many 
gentlemen of reſpectabie characters and great 
underſtanding that entertain a different opinion, 
But every man muſt be governed by the light 
of his own reaſon upon ſubjects that are ca- 
pable of being eaſily comprehended, (as this is,) 
and do not require a great extent. of learning 
and knowledge to form a judgement con- 
cerning them. This then being the light in 
which this ſubje& ſtrikes me, I cannot but be 
concerned, whenever I hear of any verdict in 


Which the jury have either given a plaintiff 
damages diſproportionate to the injury he has 


received; or taken upon them to determine a 
5 | matter 


mat! 
opin 
clal 
larit! 
prejl 
true 
witl 


matter of law in a manper cont | 
opinion of. of Inte 940 of fin 1 I 2 
cul verdict; or committed. any, other irregu- 


larity, that may be taken advantage. of to the. 
prejudice of 1 rer 2 | 


true Way 2 rn 95 8 In 
win he. e L 

againſt a IN. how. 

ſubjeQs, 2 h y I 8 it 
9 5 05 —.— ſup! th np 6 N 
and temperate. in, t 2 

dean to extend | dt e 

limits of its juriſd 


as = as bcc 7 w. ty ome 58. 
can Tr onl 2 
ag, a, and 19.0 the TnL pains 


law. 48 REID 2 75 l 


n y W A3 p 
Loy. Þ. rnmg gone ”— _ 
3 8 


n — x 
” * 
9 . 
—— 7 * a% 
\ ** F; 


K OE IE is 
n — os r ; F . 


* ** 
i * % 3 
» - - » 
: N 
_ — — . . 2 = 
Ae 7 EE ˙»—?˙ et m A ̃ ²— x iy. 4 * .- 
6 Cen 


ne 
KK 


EY. 
5 
14 : 
* 
1 
F) 
* 
" 
Fa 
54 
. 8 
1 40 4 
14 * 
h 


dE 3115 Io 2 1 37:7 Vy 
T ens i 3 996 e ſubject upgp et \Of proſe. 

I im petal lovers of publick liberty Would publiſhing 
be ine to think, that juries ought, to hays bes. 
the Whole — of determining the matter in 
conteſts» The ſubject, I Mean, is the dodtzing 

of ſeditious libels, and che. cri proſecur 
tions cagtied on — writers and publiſhers 

of them. Theſe proſecutions are attended 

with o much danger to tha . 
ptivilegs f Engliſh dubjeds, the Liberty: of tbe 

Preſs, or the right f animadyerting freely, 

and publickly, (but ith, a ſtrict adherence. to 

truth „) on the 5 * dener of publick 
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. that one would wiſh them to be 
intirely under the controul of the people them. 


ſelves, ſo as never to be carried on with ſucceſs 
but when the people themſelves are fatisfied of 


the falſehood and miſchievous tendency, or, at 


leaſt, of the miſchievous tendency, of the writ- 


ings which are the occaſion of them. Ayd for 


this purpoſe it would be neceſſary, that the 


whole determination of theſe pfoſecutions ſhould 
be veſted” in the juries, who are a Part 'of- the 


people, and may be ſuppoſed to entertain the 


fame ſentiments with them. For, if the event 
of thele proſecutions was to depend upon the 
mclinations-of the judges, there would be rea- 
fon to apprehend, that they woyld meet with 
ſucceſs much oftener than would be conſiſtent 
with that ſpirit of free inquiry and: examina- 
tion of the meaſures of government, which is 
neceſſary to the correction of the abuſes of 
pe ower, and the preſervation of public liberty. 

hoſe magiſtrates muſt naturally be ſuppoſed 
to be, in ſome degree, partial to government 


in caſes of this kind; even from reſpectable 
motives. Their friendſhip .and their gratitude 


would often contribute to make them {0 ---- 
not to mention their ſelf-intereſt and ambition, 
which would lead them to hope for future fa- 
vours from the crown. For, WhO would be 
the object of the . contained in the 
writings under proſecution? Probably the king's 
miniſters of ſtate, by whoſe favour and pa- 
aeg they, Perkaruf would have er 

5 eir 


r r q 8 88 C A 7 a a7 0 
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their offices of TRY: and WY hope to * 
{ill higher honours for themſelves, or prefer- | 


ments for their families. In theſe caſes, there- 
fore, a jury of men of ordinary rank; as, for 
example, of ſubſtantial hobo — in the 
city of London, would be much leſs likely to 
interpret the intentions of the writers and 
publiſhers of ſuch writings in a ſevere manner, 
and to confider the tendency of them as of 
dangerous conſequence to the publick, than a 


bench of | judges would be: and yet, they 
would be ſufficiently intereſted in the pteſer- 


vation of the publick peace (upon which the 
continuance of their o- r rey trade, and 
property would depend;)"'to be free from any 
undue biaſs of favour towards thoſe perſons, if 


the writings, they had publiſhed, had a real and 


manifeſt tendency to diſturb it: and therefore, 
upon the whole, they would be a ſafer and 


more impartial tribunal for the determination 


of theſe matters than the judges. It is reaſon- 
able, therefore, that all lovers of publick liber- 
ty ſhould wiſh, that the*whole power of de- 
termining the merits of proſecutions upon theſe 
ſubjects ſhould be veſted in the juries, - But, 
in order to its being ſo, it is by no means 
neceſſary, in my apprehenſion, to depart in 
any degree from the rules above- mentioned, 


concerning the diſtin& provinces of judges and 
juries in the deciſion of law- ſuits, and the mo—-ꝛ 
ral obligation, under which jurymen have been 
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bounds of their own province, without ever, 
preſuming to determine any matters of law. 
All theſe rules may, as I conceive, he moſt. 
inviolably adhered to, and yet juries will re- 
main in poſſeſſion of the whole of this im- 
portant power of deciding all the matters in 
conteſt upon proſecutions for feditious  libels, 
For in theſe. proſecutions all the matters in 
_ conteſt between the crown and the defendant 
upon an iſſue of Net guiliy are mere matters of 
Fac, without any, the leaſt, mixture of matters 
of law. This I ſhall now endeayour-to prays 


by conſidering the ſeveral allegations: which ga 


to the compoſition of a criminal charge for, 
writing a ſeditious libel. e | 


* r £4 
A . * 
5 
: 


rl eineni me 955 27 ban 
of the al. An indictment, or information, againſt a man 


Jegations 


kegation® for writing a ſedlitious libel, conſiſts of the 


in an in- four following allegations, and of nothing more; 


formati . | & 

for wriringto Wit, firſt, That the defendant, wrote the pa- 

_ and pub- per in queſtion, | which is always ſet forth, 
word for word, in the indictment or informa- 

tion; ſecondly, Ae z\thirdly, 


liſhing a 
ſeditious 


That he publiſhed. it with 2 bad intent; and 
foutthly, That the paper has à tepdency to 
diſturb the publick peace. I ſpeak, of an in- 


dictment, or information, in which the {edi 


tious paper is not charged to be falſe, but only 


ſcandalous and malicieus, and tending to cauſe 
of the d breach of the peace. For, if the charge of 
falhooa falſehood is inſerted in the information, that 
in ſuch an muſt be reckoned as a fiſth allegation contained 


informa- 7 


tio, in it. This was formerly thought a neceflary 


part 


- we >59 wu 


a WF . 
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1 
part of a charge for publiſhing a ſeditious li- 


bel, but was omitted (for the firſt time, as 1 


have hear'd,) in the information brought by 
Sir Fletcher Norton in 1764, againſt Mr. Wilkes 
for publiſhing the 45th number of the papet 
called the North Briton, and has been omitted 
in moſt of the informations that have been 
brought for ſuch publications ſince that time. 
The reaſon for omitting it was, to avoid the 
altercation which it uſed conſtantly to occaſion at 


the bar upon the trial of theſe informations, and 


the plauſible, if not juſt, pretence it afforded to 


the defendant's counlel to infiſt, that the charges 


contained in them were. not proved. For, 
though this charge of falſchood uſed to be in- 
ſerted in the informations, no attempts were 
ever made to ſupport it by proof, and the judges, 
who tried theſe informations, would neither 
require the counſel for the crown to prove 
that the writings in queſtion were falſe, nor 
even permit the counſel for the defendants to 


bring proof that they were true; ſo that every 


information, that was brought for a ſeditious 
libel, was defectively proved in this article of 
the falſehood of it. Vet the juries uſed often 
to find verdicts for the crown againſt the de- 
fendants, notwithſtanding this defect in the 
proof of the charges brought againſt them; 
and the court of King's-bench uſed, in conſe- 


quence of theſe verdicts, to paſs judgements, 


and inflict puniſhments, upon them. This, 


however, was ſometimes complained of as an 


irregular 
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irregular way of proceeding, that was not con- 
ſiſtent with the rules of law obſerved in other 


caſes, and more eſpecially in criminal pro- 


ceedings, in which, in all other inſtances, the 


greateſt ſtriftneſs is required. And it was 
often made uſe of at the trial, by the defen- 
dant's counſel, as an argument to the jury, to 


perſuade them not to find the defendant guilty, 


ſince. the counſel for the crown had not made 


ood the whole of the charge againſt him, but 
d failed with reſpect to ſo material an article 
as the falſehood of the paper complained of. 


For, faid they, if the law be really ſo ſevere 


as to conſider the publication of a truth as a 
publick crime, and deſerving of ' publick pu- 


niſhment, it muſt, at leaſt, be allowed, that it 


is a leſs crime than the publication of the 


fame things would be, if they were falſe ; and 


therefore, the defendant, who is only proved 


to have publiſhed the writings in queſtion with- 


out any proof that they are falſe, ought not 


to be conſidered in the ſame light, and made 


liable to be puniſhed in the ſame manner, as 
if it had been proved that the faid writings 


were falſe, as he will be, if the jury ſhould 


find him guilty upon this information.” This 


argument (which I take to be unanſwerable,) 


was frequently made uſe of by the counſel 


for the defendants upon the trial of theſe in- 
formations, while the charge of the falſehood 


of the libel, or writing, complained of, uſed 


to be inſerted in them: and it, probably, might 


ſome- 


And it is ſaid, that Sir Fletcher's ſucce 
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ſometimes prevail with the juries, (notwith- 
ſtanding the directions of the judges to the 
contrary,) to find the defendants not guilty. 


Sir Fletcher Norton, therefore, ſeeing that the 
inſertion of this charge of falſehood in theſe 


informations tended only to hamper the pro- 


ceedings of the officers of the crown againſt 
the publiſhers of ſeditious libels, reſolved to 
leave it out for the future in all the informa- 
tions of that kind of which he was to have 
the management; in doing which he thought 
himſelf ſufficiently warranted by the preceding 


declarations of the judges on various occaſions, - 


that this charge of falſchood was an immate- 
rial part of every information for a ſeditious 
libel, which the proſecutor was not bound to 
prove, nor the defendant permitted to di . 


office have followed his example. And thus, 
ever ſince that proſecution of Mr. Wilkes for 
the publication of the famous number 45 of 
the North-Briton, thoſe informations have been 
drawn up without alledging, that the writings 


complained of in them were falſe; and the 
proſecutions of theſe offences have gone on, 
in this reſpect, more ſmoothly than before, 


being rid of all the ditficulties, Which the in- 


ſertion of that charge. 9 of falſchood uſed to 


give riſe to. 


F 


I fay then, that in an information for writing 
and pubihig a ſeditious libel, which is not 
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charged to be falſe as well as malicious and 
ſcandalous, there are only the four allegations 
before-mentioned, to wit, firſt, that the de- 


fendant wrote it; 2dly, that he publiſhed it; 
zdly, that he had a bad intention in publiſhing it; 


and 4thly, that the paper has a miſchievous 
tendency, or a tendency to produce certain 


bad effects that are deſcribed in the informa- 
tion, ſuch as alienating the affections of his 
Majeſty's ſubjects from his Majeſty's perſon and 


government, or raiſing jealouſies in their minds 


againſt the parliament or the courts of juſtice, 


and the like. Now theſe allegations, I con- 


ceive, to be all matters of fact. The two firſt 
of them, to wit, the having writ the paper, 
and the having publiſhed it, are univerially 
allowed to be ſo: but the two latter, to wit, 
the intention of the publiſher and the ten- 
dency of the paper to produce the miſchievous 
effects deſcribed in the information, have been 
ſometimes declared by the judges to be matters 
of law, or, (as they have expreſſed it,) infe- 


rences of law drawn from the fact of publica- 


tion, and fit only to be conſidered and deter- 
mined by the judges, without the interference 


of the juries. But this ſeems to be a modern 


doctrine of the judges, that has been 1 
by them only ſince the time when Lor 
mond was chief juſtice of the king s- bench. F 2 
before that time we find many judges, (and thoſe 
too, ſome of them men of great character for abi- 
ties and learning in the law, and others of them 
great friends to the royal prerogative, and to a 
| rigorous 
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rigorous method of government,) who were of 


opinion, that both the intention of the writer 
or publiſher of the paper, and the tendency 


of the paper to produce certain ill effects, were 
proper objects of the jury's conſideration. And 


this opinion, I conceive, to be agreeable to the 
truth for the following reaſons. 


— 


* 
>» 
* 


In making this inquiry into the true diftine 


of the true 
diſtinction 


tion between matters of law and matters of between 
ſact, in the law- ſenſe of thoſe words, that is, I at 


between matters which are fit only for the maters of * 
conſideration of the judges, and matters which N 


are fit objects of the conſideration and deter- 
mination of a jury, I think, we may aſſume 
it as an axiom, or fundamental maxim, which 
every body muſt allow the truth of, that every 


thing that, can bt proved by the teſtimony of wit- 


neſſes, is a fit object of the jury's confideralton. 
For of this ſort of evidence, this external evi- 
dence, they are univerſally allowed to be the 


proper judges : and the oath they take, when 


they are impannelled, to try the iſſue joined 
between the parties and a true verdict give 
according to the evidence,” plainly makes them 
ſo; and, indeed, it gives them a power of 
judging and determining according to other evi- 
dence, beſides the teſtimony of witneſſes, when 
ſuch other evidence is produced before them. 
But it is ſufficient for the preſent purpole, that 


they ſnould be allowed to be the true and pro- 
per judges of all that external evidence that 


2 conſiſts 
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conſiſts in the teſtimony of witneſſes, We muſt, 


therefore, inquire, whether, or no, the inten- 
tion of a man in. publiſhing a writing, and 
the tendency of the writing to produce a par- 
ticular ill effect, are matters which are capable 
of being proved, or diſproved, by the teſti- 
mony of witneſſes. Now it appears to me, 
that they moſt manifeſtly are capable of being 
ſo proved, or diſproved. For, firſt, as to the 
The in- intention. Who can doubt but that proof may 
tention Of be given by witneſſes, that the paper was 
publiſhing publiſhed with an innocent, or even a good 
« matter of intent, or, in ſome caſes, with an abſence of 
fat. the bad intent alledged in the information, and 
without which there can be no guilt in the 
publiſher ? This may be eaſily illuſtrated by 
the following examples. It is allowed. upon 
theſe proſecutions, that the delivery of a ſingle 
paper from one perſon to another (whether 
the paper be in print, or manuſcript,) is an act 
of publication. Suppoſe, therefore, that it could 
be proved, that the defendant, who was pro- 


ſecuted for publiſhing a ſeditious paper, and 


who had been already proved to have delivered 
it to another perſon, that is, to have publiſhed 
it, was an illiterate man, who could neither 
write nor read ; and that he knew nothing of 
its contents; and that he was a ſervant to a 


printer, or bgokſeller, (as, for inſtance, ' their 


porter,) and had delivered the paper, by his 
maſter's order, amongſt other papers, or par- 
cels of goods. Certainly this proof would be 

material 


l «5 1]. 

material to the queſtion, whether the defen- 
dant was guilty, or not, of the crime imputed 
to him by the information, and would be ſuf- 
| ficient to ſhew, that he had not that ill inten- 
tion in publiſhing the paper, which was ne- 


ceſſary to make him guilty of that crime, and 


conſequently. would be a ground for his ac- 
quittal. And, as this proof would be extra- 
neous to the paper itſelf, and could only be 
given by witneſſes, it could be given only to 
the jury, who are confeſſedly the judges of all 
the evidence that is delivered by witneſſes in 
every cauſe. If, therefore, the information were 
brought againſt ſuch ſervant, or porter, he 
ought evidently to be acquitted by the jury on 


account of this abſence of the criminal inten- 


tion imputed to him in the information. If, 
indeed, the information was brought againſt 
the bookſeller himſelf, inſtead of his porter, 
and the ſame proof was to be produced againſt 
him as has been juſt now ſuppoſed to have 
been brought againſt his porter, to wit, that 


he had delivered the paper to- another perſon 


with his own hand, but that (though he was 


{killed in reading and writing,) he had not 


read it, and did not know its contents at the 


time he delivered it, this, perhaps, might not 
be deemed ſufficient to excuſe him from the 
charge of publiſhing it with a criminal inten- 
tion, becauſe it was his duty, as a maſter- 
bookſeller, to attend to the nature of the things 
he publiſned, and examine them, or _ 
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them to be examined byother proper perſons, bo 
fore he ventured to make them publick. I fay, it 
is poſſible that he might, in ſuch a caſe, be held 
guilty of the criminal intention imputed. to 
him in the information; though I muſt con- 
feſs, I do not think it quite clear that he ought 
to be ſo. And even if, upon an information 
againſt a bookſeller for publiſhing a ſeditious 
libel, it ſhould be proved, that the ſervant, or 
ſhopman, of ſuch bookſeller had delivered a 
ſeditious paper to a purchaſer, by virtue of his 
maſter's general directions to him to attend in 
the ſhop and ſell books to his cuſtomers, ſuch 
2 delivery by the fervant might, perhaps, 
(though I am not without ſome doubts about 
it,) be held good preſumptive evidence: of an 
intention in the maſter to-publiſh it, although * 
it ſhould be proved that the maſter himſelf 
knew nothing of the contents. of it; becauſe 
it might be ſaid; in this caſe as well as in the 
former, that the maſter had been guilty. of a 
criminal negligence in not previouſly examin- 
ing it, or cauſing it to be examined, before he 


ventured to make it publick. But, if, in this 


laſt inſtance of the delivery of the paper by 
the ſervant of the bookſeller, it ſhould | be 
proved, not only that the maſter knew no- 


thing of its contents at the time of its delivery, 


or publication, but that, at that time, and for a 
week before the ſaid delivery of it, or even befote 
it had been received into his hop, or ordered to 


be ent to it, he had been ſick in bed, and de- 
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lrious, and that the whole buineſs uf 15 
ſhop had been conducted by his foreman, he 


muſt, I preſume, in conſequence of ſuch evi- 


dence, be eſteemed free from the intention of 
publiſhing it imputed to him in the informa- 


tion, notwithſtanding it had been publiſned in 
conſequence of his general directions to his ſer- 


vant to ſell books to his cuſtomers; becauſe he 
would, in ſuch a caſe, have been incapable, 

at the time of the publication .of ſuch paper, 

of ſuper-intending the buſineſs of his ſhop, — 
examining the books that were brought into 
it, and conſequently would not have been guil- 
ty of the criminal negligence above- mentioned: 
and therefore, in ſuch a caſe, he muſt, I pre- 


ſume, be acquitted. Now, in all theſe cales, 


the proofs here mentioned, (which relate to 
the intention of the defendant in publiſhing 
the paper in queſtion) could be given only by: 
witneſſes, and conſequently could be giver 
only before a jury: and therefore, the inten- 
tion of the defendant in publiſhing the paper 
is a proper an of the jury's —— — | 


Many more inſtances might be brought t to 
ſhew, that the intention of a man in writing, 


or publiſhing, a paper, (or, indeed, in doing 


any other act, of which a moral agent is ca- 
pable,) may be proved, or diſproved, by the 
teſtimony of witneſſes, and conſequently. is a 


fit ſubje& for the conſideration of a jury. And 


in moſt caſes it can be proved no other way: 
Witneſſes 
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Witneſſes may prove, that the writer of a libel 
confeſſed to them, or declared to them with 
triumph, that he wrote the paper in queſtion 
on purpoſe to raiſe ſuch or ſuch a diſturbance, 
to cauſe a mutiny in the army or the fleet, 
or a reſiſtance to a new. tax, or to ſome other 
act of government. Or they may prove, that 
certain praiſes given to particular perſons in 
the libel, are meant ironically, and contain 


the ſevereſt cenſures; - that they heard the 


writer confeſs he meant them ſo, and declare 


that he hoped that the world would under- 


ſtand them ſo; that they know that the per- 


ſons ſpoken of in the paper, are not uſually 


commended for the virtues therein aſcribed to 


them, but are reproached by their enemies for 


the want of them, and conſequently, that the 
paſſage is to be underſtood ironically. Such 
evidence would be highly proper and uſeful 
towards aſcertaining the criminal intention of 
the writer of the paper in queſtion ; and with- 
out ſome ſuch evidence, it will often be im- 
poſſible for either the judge, or jury, rightly 
to underſtand the meaning and drift of the 
paper, or the intention of the writer in publiſh- 
ing it. Now, ſuch kind of evidence, as it can 
be given only by witneſſes, can be given only 
before a jury : and, therefore, the jury mult 
have a right to determine, how far it tends to 
prove, or diſprove, the point to which it re- 
lates, to wit, the criminal intention of the 
publiſher of the paper. This ſeems to me 0 


matter of tact, in the law-ſenſe of the word, 
91 F that 


1 499 ] | 
be ſo plain, that I am ſomewhat afraid .my 


readers will blame me for dwelling ſo long 


upon the proof of it, and be apt to ſay in the 
words of Cicero, concerning a man who ſhould 
take great pains to prove that Alexander alone, 


without the aſſiſtance of his ſoldiers, could not -- - - 
have won the battle of Arbela, wteris in re not = 
dubid argumentis non neceſſariis. And indeed 
I ſhould; not have thought it needed any 

proof, if I had; not.; ſeen; it denied by per- 


ſons. of great authority, who have aſſerted; 
that the criminal: intention of the publiſh- 
er of a libel 18 not a matter of fact, or 
matter fit for the conſideration of a jury, 
of law. 


theſe very perſons of authority acknowledge, 
that the right of determining what the writer 
letters, and the feigned names that are often 


to be found in ſeditious libels, belongs to the 


jury only; which is not very conſiſtent with 


the ſaid aſſertion, ſince theſe are a part of the 


writer's. intention, which thoſe perſons con- 
tend to be a mere inference of law. I hope, 


| ther efore, upon the W hole, that the reader, | 
who dares to make uſe of his own judgement, 
and is not diſpoſed jurare in verba magi/trs, 
will be fully convinced that the intention of 


a man, in publiſhing a :ditious paper, is A 


"Er 


m the naked fact of publication, 
which tht J udges only ought to make. Vet 0b lf 
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that is, an object of the evidence of witneſſes, 


and of the conſideration and determination 
of a jury, as el as the wy act of n 


tion itſelf. 


. 


Of the ten- " It remains that we examine the IS 1 5 
dency of a4,q allegation that is contained in one of theſe 


vous <3 
* fects. 


informations, to wit, the tendency of the 
paper complained. of to diſturb the publick 

* e or produce the other ill effects that are 
forth in the information. Now this 

I confeſs; is of a more ſubtle nature than 
either of the former three, and may be more 
repreſented as a mere point of law, or 
inference of law, (as it is called) to be col- 
tected from the peruſal of the per itſelf. 


This ten- And yet, I think, upon a cloſe ex ination, 
-it will appear to be a matter of fact, or * 
ter of fact. per ſubject for the oonſideration ofiv e 


wn three former points. 


In arder to diteover whether, of S 74 
tendency of a particular paper is a matter uf 
fact, or a fit object of the conſideration of a 

„we muſt inquire whether, or no, it can 
be proved, or difproved, by the teſtimony of 


' witneſſes. For, if it can, it is a matter of 


fact, and the jury have a tight to conſider and 
determine it. No it is certain that this 
tendency can in \ moſt, if not in all, caſes be 
either proved, or diſproved, by witneſſes; 


though it may _ in ſore. caſes, be col- 


lected 
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lected from the mere 
If the paper contains blanks and initial 
letters (as moſt of theſe papers do,) then it 
is moſt evident that, till the meaning of thaſe 
blanks is afcertained; the tendency of the 


paper cannot be known: and the right of 


aſcertaining the m meaning of theſe blanks: is 
confeſſed: on all hands to belong ta the jury. 

Therefore in theſe caſes the right of deter- 
mining the tendency of the paper muſt belong 
to the jury. And, if the paper cantams no 
blanks, but is full of allufions to perſons of 
great rank and power deſcribed under feighed 
names by circumftances — to 
them, it is neceſſary to have es to prove 

that thoſe pres," relate to the ſaid 
perſons, and conſequently that they are the: 
perſons meant to be pointed out ta the ſcorn: 


and indignation of t 2 by the writer 


of the — er. Or in ſu caſe, the witneſſes 


may teſtify that they hear d the defendant, 


the writer of the paper, himſelt, e 
meant the ſaid perſons by the (aid deſoriptio 

and that he hoped 
to underſtand him. Or they may teſtiſy that 


they have often hear d him utter the fame. 


invectives againſt thoſe — as are con- 
tained in the p 
out confeſſing 
perſons in — faid paper, or even that he wWwas 
the writer of it; All theſe various kinds of 


evidence would be admiſſible 1 in ſucivaicale to 


FTY 2 prove 


peradil-af tha: papers; 
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prove that the alluſions in queſtion did relate 
to the ſaid perſons of rank and power; with 
out which relation the ſaid paper would be 
quite innocent and inoffenſive, and have no 
tendency to diſturb the publick peace. This 
tendency therefore of fo paper complained: 
of to diſturb the publick peace, or- produce. 
the other bad effects ſet forth in the informa- 
tion, is in all theſe caſes a thing capable of 


being proved by witneſſes, and which indeed 


can be proved no other way, and conſequently 
is a fit object of the conſideration: of a jury, 
or, in the law-ſenſe of the words, a matter of 


fact. And even, if we ſuppoſe the paper in 
queſtion to contain neither blanks, nor initial 


letters, nor alluſions to particular perſons un- 
der feigned names, nor any other ſort of diſ- 


guiſe whatſoever, (which ſeldom happens) but 


to name all the perſons it means to ſpeak of 
by their known names and offices, yet even 


in this caſe it is certain that witneſſes may be 


admitted to prove, or diſprove, the tendency 


troul and refute, that internal evidence of its 


tendency, which, I acknowledge, will, in 
' ſome degree, reſult from the bare peruſal of 
it. For witneſſes may be brought to prove 


that it has actually occaſioned: that diſturbance 


which it ſeemed to be intended to create, as, 
for inſtance, that it has excited a ſpirit of 
diſſatisfaction in the fleet or the army, or a+ 
gainſt the adminiſtration of juſtice by the 


king's 


king 
the 


OU 
its 


othe 


tain 


cou 


aſc1 
Wa: 
ny1 


« kn 
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king's courts, or the like. Such evidence of 
the paper's having produced ſuch ill effects 


would be the ſtrongeſt: evidence poflible of. 


its tendency to produce them. And, on the 
other hand, if a paper was writ that con- 


couched under the form of a ſevere invective, 


aſcribing to him thoſe vices from which he 


was known to be peculiarly exempt, and de- 
nying him thoſe virtues in which he was 
known moſt to excell, (as, for example, call 
ing the great duke of Mitelborough an ill- 


bred, paſſionate, tyrannical man, that was 


utterly ignorant of the art of war, and quite 
given up to drunkenneſs, when he was known 
to be the calmeſt-tempered, mildeſt, beſta 
bred gentleman of his age, of great ſkill in 


the art of war, and very temperate,) and an 
information ſhould be brought againſt the 


writer of it. for writing and publiſhing a ſe- 


ditious libel, it would in ſuch a caſe be lawful 


for the defendant to call witneſſes to prove 
that the great man ſpoken of in the paper was 


ſo eminently free from the vices imputed to 


him in it, that it could only be underſtood, by 
all perſons who had any knowledge of his cha- 
racter, as a panegyrick upon him conveyed un- 
der the form of an invective, and that it had 
been generally ſo underſtood by all the world, 
and conſequently could have no tendency to 
excite thoſe diſturbances which a belief of his 
having thoſe vices would probably occaſion. 
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And if the jury believed theſe witneſſes, and 
conſequently were of opinion that the paper 
Ft 


had not the pernicious tendency aſeribe 
in the information, (and which from the mere 
peruſal of it, without a knowledge of the cha- 


racer of the perſon ſpoken of in it, one would 
be apt to think belonged to it,) it would be 


their duty to find the defendant Not guilty.” In 
the next place I will ſuppoſe the oppoſite caſe 
to the former, to wit, that of a ſevere in- 
vective againſt a great man, conveyed under 
the form of a panegyrick, commending him 
for virtues which he was generally thought to 
want, without any blanks, initial letters, or 
feigned names. In ſuch a caſe it would be 
lawful for the proſecutor to produce witneſſes 
to prove that the writer of the paper was a 


bitter enemy of the great man thus ironically 


commended in it; that they had often hear d 
him expreſs a very bad opinion of him, and 


deny him the virtues aſcribed to him in the 


paper, and aſcribe to him the oppoſite vices; - — 
that they themſelves therefore underitood the 

aper to be meant ironically, and that they 

ad met with ſeveral other perſons who had 
all underſtood it in the fame manner; 
that not only the writer and the other enemies 
of the great man, but even moſt of his friends 
were of opinion that he was not intitled to 
and that they therefore, on that account, (as 
well as on account of the known enmity us 
5 | the 
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the writer | againſt the great man,) believed 
thoſe praiſes to be meant ironically, and in- 
tended to bring him into publick-odium and 
contempt ; -and that they actually had pro- 
duced that effect, and raiſed à great dilguſt 
againſt him in the perſons who were Won | 
connected with him, and whoſe chearful 
obediehcey aſſiſtance, and concurrence, were 
moſt neceſſary to his diſcharging the duties of 
his great office with ſucceſs and advantage to 
the publick. If theſe things were made out to 
the ſatisfaction of the jury, it would be their 
duty fo find the writer'of the paper guilty of 
publiſhing a ſeditious libel, notwithſtanding _ 
the apparent inoffenfiveneſs of the p i oe = 
its want of tendency to produce any ill effect, 
fo far as its tendency 3 — be collected from 
the mere peruſal of it: fo that in this, as well 
as in all the former inſtances, the tendency of 
the paper would be aſcertained by che teſti- 
mony of witneſſes, and would conſequently 
be the object of the conſideration and deter- 
mination of tlie jury. We may therefore, 1 
think, ſafely tondlude chat this fourth and 
laſt allegitivn, contained in an information 
againſt a man for writing and publifhing'a 
per, or libel, to wit, its ten 
to difturb the publick peace, or to produce 
the other bad effbets Tet forth in the informa- 
tion, is a proper object of the confideration 
and determination of a Jury, or, in the Jaw- 
{enſe or the Firule, a matter of ad, as FR 
48 
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as the three former allegations, of the writing 


the paper, the publiſhing it, and the 1 e 
ou which it was publiſhed. 1517 


# 


N £ * 


I have hitherto conſidered thoſe hides 8 
as being matters of fact, or objecis of a jury's 
conſideration, which are capable of being 
proved, or diſproved, by witneſſes; becauſe 
this is the plaineſt and cleareſt mark of di- 


ſtinction between them and matters of law 


that can, as I apprehend, be given. But I 
conceive that the province of the jury extends 
a degree further than this, and that they have 
a right to make all ſuch inferences from facts 
as may be made without any fkill or know- 
ledge of the law, even if no new evidence 
could be given by witneſſes in ſupport of ſuch 
inferences. For ſuch inferences. from facts 
are merely operations of reaſon, which is a 
talent common to all men, to jurymen as 
well as to judges: and, with reſpect to the 
meaning of ſeditious papers, and the inten- 
tions of the publiſhers of them, and their ten- 


dency to produce certain bad effects ſtated in 


an information, it often happens that jurymen 
are better able to make theſe inferences. than 
judges, even where no evidence ſhould: be 
given by witneſſes concerning them; becauſe 
they have often a more extenfive/intercourſe 
with the reſt of mankind, and a greater know- 
ledge of the buſineſs and converſation. of. the 
world, than judges (who are men of retired 
lives, given up to the ä of the law, _ 

c 
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* 


the diſcharge of the duties of their reſpectable 


offices, ) can be ſuppoſed to have. Thoſe in- 
ferences therefore ought not to be called in- 


ferences of law, but inferences of fact, being 
a ſecondary, or ſubordinate, ſpecies of facts, 
derived from the more ſimple and direct facts, 
of which they are the circumſtances or pro- 


perties. For facts may be divided into two of the 


z 


claſſes, which it may perhaps be of ſome uſe; fifgzeof 
in conſidering this ſubject, to diſtinguiſh by fache. 


the names of primary and ſecondary ' facts. 


The former, or primary, facts are thoſe plain ofprimary 
and ſimple facts which are the objects of the *** 


ſenſes, and are generally proved by. the poſitive 
teſtimony of witneſſes ; ſuch as, whether ſuch 
a man gave ſuch” another a blow, or a wound 
with a ſword, or fired” a piſtol at him, ot 


whether ſuch an one delivered a particular 
paper to ſuch another; though even theſe may- 
ſometimes be collected by inference from cir- 


cumſtances. Theſe things are ſo plainly 


matters of fact, that no ſophiſtry in the world 


can make'them appear to any body to be mat- 


kind, and may often be collected from the 
former by mere reaſoning, without the help 
of external teſtimony, . Such is the intention 
of a man in breaking open and entering a 
houſe by night: which, if it be to commit a 
felony, makes the breaking and entering the 


8 


. 


houſe amount to the crime of burglary, which 


— 


ters of law. But the latter, or ſecondary, of ſecon- 
facts are facts of a more abſtract, or remote, facts. 
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is puniſhed with death; but, if it be to com- 
mit a treſpaſs only, (as, for inſtance, to beat, 
or to frighten, ſomebody in the houſe,) makes 
it only a miſdemeanour, which is puniſhable 
by fine and impriſonment. And ſuch is the 
intention of a writer in writing and publiſhing 
a paper againſt the meaſures of government; 


which, if it be to raiſe a ſpirit of diſcontent in 


the people againſt their governours, is crimi- 
nal, and makes the writer and publiſher liable 
to puniſhment ; but, if the paper is intended 


only as a petition to the king, or any inferiour 


magiſtrate, praying him to deſiſt from a mea- 
ſure by which the petitioner thinks himſelf 
aggrieved, and it is delivered only to the per- 
ſon from whom the redreſs is prayed, it is an 


innocent intention, and cannòt make the act 
of publiſhing the paper the object of puniſh- 
ment. In all thet caſes the intention of the 
party accuſed is a matter of fact, as well as 
the giving a blow, or a wound with a ſword, 
or firing the piſtol, or Rreaning and entering 


* 


the houſe, and the writing and publiſhing the 
paper, though it 1s of a leſs gr oſs and obvious 


nature than thoſe other facts, and leſs capable 
of being proved by the poſitive teſtimony of 
witnefles, and ſometimes can only be col- 
leded from thoſe other facts by reaſoning 
upon them ; I ſay, ſometimes, becauſe for the 
moſt part, (as we have ſeen above,) it will 
alſo admit of confirmation and explanation by 
the teſtimony of witnefles. Theſe facts _ 

| | Ore, 


Ir 


11 1m, 1 


es Arathor ons ¼m. 


RET 


fore, from their being concomitant circum- 
ſtances of » the former, or more ſimple, | facts, 
may with ſome propriety be called ſecondary 
facts, if the former be called primary ones. 


— 


And this diſtinction may perhaps be uſeful to 
prevent theſe ſecondary facts from being con- 
founded with matters of law, with wh: they 
agree only in this point, to wit, that ſome 
degree of reaſoning is to be uſed in diſcuſſing 


and inveſtigating them both. But the diffe- of the aif- 
rence between the caſes is this. The reaſop- rens 


ng to be uſed in the inveſtigation of matterscondary 
of | 


poſſeſſed of that knowledge; whereas, in the 
caſe of theſe ſecondary facts, the reaſoning to 
be uſed is grounded on common ſenſe and a 
knowledge of the world, and the preſent tran- 


factions of it, and the ſtories that are told of 


perſons in active life and in offices of great 
rank and power; all which (as we before 
obſerved,) are things that are often better 
known to jurymen than to judges. And 


therefore we may conclude that, if no evi- 


dence could be produced by witneſſes to con- 


firm or diſprove theſe ſecondary facts, yet the 
Jury would ſtill have a right to judge of them, 
an 


to infer them from the primary fats by 


the exerciſe of their own reaſon. But it al- 
molt always (or, perhaps, abſolutely always) 
happens that theſe ſecondary facts, though 
they may in ſome degree be inferred from the 

amen 


aw is grounded on the knowledge of — . 


law, and can only be uſed by perſons who are law. 
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primary facts by mere reaſoning, yet may be 
alſo confirmed, or controuled and diſproved, 
by the poſitive teſtimony of witneſſes; which 
diſtinguiſhes them ſtill more clearly from 
matters of law, (in determining which the 
teſtimony of witneſſes is wholly inadmifſible,) 
and proves them beyond a doubt to be matters 
of fact, in the law ſenſe of the phraſe, or 


of a jury, according to the fundamental 
ſition above laid down, to wit, that ſuch 


and determination of a jury as are capable of 
being proved, or diſproved, by the evidence 


the intention of the writer and publiſher of a 
paper charged to be a ſeditious libel, and the 
fendency of the paper to diſturb the publick 
peace, or produce the other + miſchievous 
effects ſet forth in the information (which 
are ſecondary facts in the ſenſe herein before 
defined, ) are proper objects for the conſidera- 
tion and determination of a jury, or, in the 


the actual writing and publication of it. 
A ſhort | - | 


—. 45 of a jury, upon the trial of an information 


. may be ſaid in few words to be this; * Ta 


and pub. 


Iſhing a With having written and publiſhed the paper 
1 in 


> ſeditious 


5 


bt 


objects of the conſideration and determination 
matters are proper ee of the conſideration 


of witneſſes, I conclude therefore that both 


uſual aw-phraſe, matters of fact, as well as 


view of the— If this concluſion is juſt, the whale buſineſs 


the trial of for writing and publiſhing a ſeditious libel, | 


wriing inquire into the conduct of the perſon charged 


[ 421 J 


in queſtion, by the means of the evidence of 
witneſſes and of ſuch fair inferences as they, 
the jury, by their natural reaſon and good 
ſenſe, are able to derive from the ſaid evi- 
dence; and, having thus diſcovered what the 
conduct of the ſaid defendant, with reſpect 
to the ſaid charge, has been, to compare it 
with the conduct imputed to him in the in- 
formation; and, if they find it to be the ſame 
with the conduct imputed to him in the 
information in all points, to affirm the in- 
formation, by finding the defendant guilty of 
the charge in the manner and form ſet forth 
in the information, (for thoſe are the words 
uſed in a verdict of conviction;) and, if they 
find his conduct, as proved by the evidence, 
to fall ſhort of the conduct imputed to him 
in the information in any of the four points 1 
above-mentioned, to deny the information, mm 
by finding the defendant Not guilty of the We 
charge in the manner and form ſet forth in 
the information, which are the words uſed 
in a verdict of acquittal.” This ſeems to me 
to be an accurate and plain deſcription of the 
duty of a jury on the trial of one of theſe 


informations. 
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When the jury have thus exerciſed their The queſ- 
„tion, whe- 


office of inquiring whether the defendant's ther the 
real conduct has been commenſurate with the e as 
conduct imputed to him in the information, the infor- 
ahd have determined that it has been ſo, by K 
e | finding tence, or 
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an object 


Ln Þ 


of publ. fin ding him guilty of the charge in the man- 


ment in a ner and form ſet forth in the information, 


temporal 


cout, is there ſtill remains another point to be con- 


law. 


queſtion of ſidered before judgement can be given againſk 
the defendant, which is whether the a 


ſo charged and found by the jury is a publick 
offence, or an object of legal puniſhment. 


For, if it ſhall be made appear by juſt and 


legal reaſonings at the bar, that the writin 
and publiſhing the Paper in queſtion, though 


it was done deliberately, and has the tendency 


aſcribed to it in the information, yet is not 
an offence of ſuch great and publick conſe- 
quence as to be an object of legal puniſh- 
ment, it will be the duty of the court to 
forbcar giving judgement againſt the. defen- 
dant, and to diſmiſs him EE 1mpunity, not- 


withſtanding the verdi& of conviction found 


againſt him by the jury. But this, I appre- 


hend, is a matter which the judges only have a 


right to determine, either upon a motion made 


before them on the. behalf of the defendant 


in arreſt of judgement, or of their own accord, 
without ſuch a motion, if they of their own 
accord come to be of opinion that the facts 
charged in the information do not conſtitute a 
legal offence. For this is really and truly a 
matter of law, and not a ſecondary fact, or 


inference from other facts, nor a matter to 
which the teſtimony of witneſſes is in any 
degree applicable, (like the intention of the 
writer and the tendency of the paper, nd 
18 5 other 


WET. 


1 
other ſuch ſecondary facts as have been 
above mentioned, ) and therefore is not a fit 
object of the conſideration and determination 
of a jury. An inſtance or two will make 
this matter very plain. It is certainly a 
publick and puniſhable offence to publiſh a 
paper tending to diſgrace and * the king 
upon the throne, and alienate the affections + 
his ſubjects from his perſon and government, 
more eſpecially if the imputations thrown out 
againſt him are falſe. This was the offence 
committed by Doctor Shebbeare in the reign 
of our late gracious Sovereign, George fi. 
for which, in the opinion of moſt people, he 
was deſervedly puniſhed. But, if the fame 
abuſe were now to be 're-publiſhed againſt 
the fame good monarch, it may be doubted 
whether the publiſher of it would be an ob- 
ject of legal puniſhment, though he would 
juſtly incur the cenfure, and excite the indig- 
nation, of all good men that remembered che 
juſt and prudent government, and reſpected 
the memory, of our late ſovereign. For, as 
it can no longer tend to produce the ſame bad 
effects as formerly, the monarch, who was 
the object of it, being no longer among the 
living, it ſeems unreaſonable to ſuppoſe that 
it could be the object of that legal cenſure 
which was grounded on its tendency to pro- 
duce thoſe bad effects. Yet it might be ſaid, 
on the other hand, that it ſtill had a tendency 
to produce ſome bad effects, though * the 
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ſame as before, nor of ſo great importance; 


and that, on account of its ſaid tendency to pro- 


duce theſe leſſer bad effects, it * ſtill to 
be the object of ſome, though a lefler, legal 


puniſhment. And to this it might be replied 


on the behalf of the re-publiſher, that every 
at that in a. ſmall degree has a tendency to 


produce ſome ill effect, ought not to be the 
object of a legal puniſhment, and is not ſo by 


the law of England ;---that, for example, the 
moſt ſcurrilous words ſpoken, (but not writ- 
ten,) even of a perſon now alive, are not the 
object of ſuch F but only of a 
civil action; and many ſcurrilous words are 
not even the object of a civil action, but only 
of a proceeding in the eccleſiaſtical court of 
the biſhop of the dioceſe, carried on pro 


ſalute anime, et correctione morum z that only 


thoſe actions are the objects of legal puniſh- 
ment in the temporal courts which have a 


tendency to produce ſome very pernicious 


publick conſequences, and diſturb the admi- 
niſtration of the government; and that this 
was not likely to be the effect of a republi - 
cation of the abuſe upon our deceaſed ſove- 
reign; and conſequently that ſuch a republi- 
cation was not the object of legal puniſhment. 
Now in all this argument the teſtimony of 


witneſſes is evidently quite inadmiſſible; nor 


can mere reaſon, or common ſenſe, deter- 


mine on which ſide the truth lies: but it 


is plain that this can only be determined 
by the principles of the criminal law of 
i England, 
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England, and the deciſions of former judges, 
upon ſolemn. arguments, in caſes of the ſame 


kind, or that are nearly ſimilar to it, if ſuch 
are to be found : and, therefore, it is truly a 


matter of law, and muſt be determined by 


the judges only. But this does not at all in- 


terfere with the right. that has been above 
aſcribed to the jury, of determining the truth 


of all the charges contained in the informa- 
tion, or declaring whether, or no, the con- 
duct of the defendant, as proved by the wit- 


neſſes, agrees, or is commenſurate, with the 
conduct imputed to him in the information, 
with reſpect. to all the allegations of which 
the information is compoſed. | 


I have now gone through all I had to offer 


in the way of reaſon and argument, con- 
cerning the extent of the province of the jury 


in the trial of an information for publiſhing 
a ſeditious libel. I am ſenſible, I have uſed a 
great number of words on this occaſion, and 


even ſome repetitions, which I knew not well 


how to avoid, and which, I therefore hope, 
the reader will excuſe ; more eſpecially as 
the reaſon of my treating this matter ſo fully 


was that he might clearly ſee the grounds 


upon which I have preſumed to differ in opi- 
nion from thoſe learned and reſpectable per- 
ſons Who have declared, that the intention of 
the publiſher of a ſeditious paper is a matter 
of law, which the jury have no right to 
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eminent perſons made me at firſt almoſt afraid 
to differ from them, and excited me to exa- 


— 


themſelves, oppoling judge to judge, and chief 


an} 
confider. The great reſpect due to thoſe 


mine the ſubject wich as much care and at- 
tention as I was capable of beſtowing on it; 
in 8 of which I became perfectly 
convinced, that their opinion was not well- 
grounded. And the fame reſpect to their 
authority made me afterwards cautious of ex- 
prefling the opinion I had formed in oppo- 
fition to that which they had declared, with- 
out, at the ſame time, ſetting forth, in the 
fulleſt manner I could, the reaſons upon 
which I had preſumed to differ from them, 
and adopt the other opinion. And now; 
that I have ventured to ſtate and maintain 
that other opinion, I ſhall (from the fame 
motive of reſpect to thoſe great perſons) en- 
deavour to confirm and ſupport it by the 
authority of other great perſons who formerly 
held the fame high offices of judicature with 


Juſtice to chief juſtice, in at leaſt equal num- 
bers, and marfhalling on my ſide of the ar- 
Patres aquilas, er pila minantia pins; 
leſt the weight of theſe great modern autho- 
rities ſhould be thought to over- bear the ar- 
guments, which, in the courſe of this in- 
quiry, have been deduced from reaſon only, 
«46; ; NE a 15 
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thus: * If you, gentlemen,. ſhould think 


ww F | 
in favour of what I take to be the true opi- 


In. the famous trial of the ſeven billibpe, Autor. 
who were proſecuted. in the laſt year of the port of tb: 
reign of king James II. by an information foregoing 


t10ns, 


in the court of King's-bench for publiſhin 

2 feditious libel, Sir Robert —— _ 
had been attorney-general,) Mr. Finch, and 
Mr. Somers, (who was afterwards Lord - han- 
cellor,). were of counſel for the biſhops; and 
Sir Thomas Poways, (the then attorney-ge- 
neral,) and Sir William Williams, (the then 
Sollicitor-general,) were of counſel for the 
Crown. Sir Robert Sawyer contended, © That 
“both. the falſity of the paper, and that it 
«© was malicious and ſeditious, were all mat- 
* ters of fact to be proved; and made this 
the firſt head of his ſpeech to the jury; fo 
that here we: ſee, that the falſehood of the 
paper, the malicious intention of the writer, 
and the ſeditious tendency of the paper, are 
all aſſerted by this learned lawyer to be mat- 
ters of fact and objects of the conſideration 
of the jury. His brother-counſel held the 
ſame language. Mr. Finch expreſſed himſelf 


« that there is evidence to prove the deli- | 


very, by the biſhops, of the paper ict forth 


« in the information, y, unleſs their pre- 
<« fenting it to the king in private may be 
« ſaid to be a malicious and ſ{editious hbel, 
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with an intent to ſtir up the people to ſe- 


% dition, and to diminiſh the King's prero- 


« be found, there is no man living can 


« find the biſhops guil'y upon this informa- 
« tion.” This was aſſerting, that the ill in- 
tention of ſtirring up diſcontents in the minds 
of the people againſt the King, was an eſſen- 
tial part of the charge, and one that the jury 
ought to take into their confideration, and 
not leave to the judges as a mere inference of 
law. Mr. Somers ſpoke next, and faid, 'That 
* the paper could not poſſibly ſtir up ſedi- 
tion in the minds of the people, — 
e 1t was preſented to the King alone. Falſe 
it could not be, becauſe the matter of it 
was true. There could be nothing of ma- 
&* lice: for the occaſion was not ſought; the 

thing was preſſed upon them. And a libel 
it couid not be, becauſe the intent was in- 
nocent.” The attorney-genera], Powys, 
thcreon ſaid, That he ſhould not o meddle 
« with what the defendant's counſel had of- 
* fered, becauſe it was not pertinent.” And 
then Sir Robert Wright, the chief juſtice; in- 
terpoſed with theſe remarkable words: Yes, 
« Mr. Attorney, I'll tell you what they offer; 
*« which it will lie upon you to give an anſwer 


* 


cc 


66 
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has diſturbed the government, or dimi- 
niſhed the King's authority.” Here then 
we have king James II'd's chief juſtice of the 


_ King's- 


ce gacive and authority: - unleſs all this can 


to: they would have you ſhew how this 


T9} 1 
King's-bench expreſsly declaring in this ce- 
lebrated trial at bar, . the tendency of the 
paper in queſtion, to diſturb the government, 
ought to be made out to the ſatisfaction of 
the jury. Mr. Juſtice Powell ſaid, The 
« contrivance and publication are both mat- 
« ters of fact, and, upon iſſue joined, the 
« jurors are judges of the fact, as it is laid 
« in the information.” Mr. Juſtice Hollo- 
way, after -the evidence had been ſummed 
up to the jury, ſpoke theſe words: The 
«« queſtion is, whether this petition be a li- 
«© hel, or no. Gentlemen, the end and intent 
ce of every action 7s 10 be conſidered; and like- 
e wiſe in this caſe we are to conſider the 
«© nature of the offence that theſe noble per- 
« ſons are charged with. It was for deli- 
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« vering a petition, which, according as they 
& have made their defence, was with all hu- 
mility and decency that could be: fo that, 
« if there was no il intent, and; they were 
© not men of evil lives, or the like, to de- 
“liver a petition cannot he a fault, it being 
“the right of the ſubject to petition. JF 
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you are ſatisfied there was an ill intention of 
&« ſedition, or the like, you ought to find them 
« guilty: but, if there be nothing in the 
e caſe of that kind, I think it is no libel. 
t is left to you, gentlemen : but that is my 
% opinion.” The jury are here expreſsly di- 
ected to conſider, whether the biſhops had 
any intention of ſedition, or not, in preſen ag 
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their petition to the King, and to find them 
guilty, or not guilty, accordingly. 80 far was 
this judge from thinking, that the intention 
of the defendants was a mere inference of 
law, which the jury had no authority to make, 
Mr. Juftice Powell went further ſtill, and 
ſaid, that the falſehood of the paper, as well 

2s the malicious intention of rhe publiſher of 
it, and its tendency to diſturb the governs 
ment, ought to be proved: by which we 
may obſerve, by the bye, that the modern 
opinion, That the fallchood charged upon 

a libel in an information, is not à material 
part of the charge, and needs not be proved,” 
was not at that time univerſally adopted 
by the judges. His words are as follows: 
Truly, 1 cannot fee, for my part, any thing 
« of fedition, or any other crime, fixed 
« theſe reverend fathers. For, gentlemen, 
% to make it a libel, it muſt be falſe, it muſt 
* be malicious, and it mult tend to ſedition. 
« As to the falſchood, I fee nothing that is 
offered by the king's n nor any 
„thing as to the malice. Now, gentlemen, 
„the matter of it is before you; you are ta 
„ conſider of it, and it is worth your conſi- 
« geration, &c.“ Such were the directions 
of chief Juſtice Wright, and Juſtice Holloway, 
and juſtice Powell, at this famous trial: by 
which we ſee, that the intention of the de- 
ſendants in publiſhing the petition, or paper, 
and the tendency of the paper to raiſe diſ- 


contents 


” L 1 ] 
contents in the minds of the King's ſubjects 


ing conſidered by them as mere inferences of 
law, which they, the judges, only had a right 
to make, that they were recommended to the 
conſideration of the jury as the principal ob- 
jects, to which it was neceſſary for them to 
attend. And chief Juſtice Holt appears to 
have been of the ſame opinion, when he 
ſummed up the evidence to the jury upon 
the trial of the information againſt Tutchin, 
the writer. and | publiſher of certain papers, 
called The Obſervaters, in the year 1704. His 


words, on that occaſion, were as follows: 


“Gentlemen of the: Jury, this is an infor- 
mation for -publiſhing libels againſt the 
Queen and her government.” And then, 
after ſtating the proof of the publication, and 
reading ſoma paſſages from The Obſervators, he 
goes on in this manner: 80 that, naw you 
have heard this evidence, you are to con- 
„ fider whether you are faticfed that Mr. 
Tutchin is guilty of writing, compoſing; 
and publiſhing theſe Libels. They ſay they 
<« are innocent papers, and that nothing is 4 
+ Libel but what reflects upo i 
< cular perſon. But this is a very ſtrange 
* doctrine, to ſay it is not a libel reflecting 
e on government to endeavour to poſſeſs the 
* people that the government is male- ad- 
* miniſter'd by corrupt perſons that are em- 


% ployed in ſuch and ſuch ſtations, either in 


&© the 


n ſome parti 
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© the navy or army. For it is very neceſſary 
cc 


6 


*© can be worſe than to endeavour to procure 


any animoſities as to the management of it. 
This has been always looked upon as a 
crime; and no government can be ſafe, 


6 
T: 
cc 
cc 
cc 


<< to you, do not tend to beget an ill opinion 


* of the adminiſtration of the government.“ 


Here we find this able Chief Juſtice expreſsly 


directing the jury to conſider the tendency of 


the papers in queſtion, to wit, Whether they 


do not tend to beget an ill opinion of the 
adminiſtration of the government? How dif- 
ferent is this conduct from aſſerting that this 
tendency is a mere inference of law, which 
the judges only have a right to make, with- 
out any concurrence-of the jury? From theſe 
authorities, together with the reaſons above 


ſet forth, I flatter myſelf, that the reader 


will join with me in concluding, that, upon' 
the trial of an information for writing and 


publiſhing a ſeditious paper, the jury have K 


right to determine all the particulars of the 
charge, the malicious intention of the writer, 
and the miſchievous tendency of the paper, 


as well as the more fimple facts of the writ- 
ing and publication of it, and the meaning 


ot the blanks and feigned names in it; and 


that the only queſtion, which the judges are 


to 


— 


for all governments that the people ſhould 
have a good opinion of it: and nothing 


without it be puniſhed. Now, you are 10 
confider, whether thoſe words, I have read 


* 


[ | E ; 
. 433 J 
$4 ; 


to determine, is, whether, if the whole in- 
formation, with all the allegations contained 
in it, the malicious intention of the writer, 
and the miſchievous tendency of the paper, 
be admitted by the defendant, or found by 
the jury, to be true, the conduct fo deſcribed 
and found, is an object of legal cenſure. I 
could wiſh, that even this laſt partieular were 


alſo to de determined by the jury: but it 


rather, I muſt confeſs, appears to me to belong 
to the provinee of the judge. 

The oceaſton of entering into this diſcourſe 
about informations for ſeditious libets, and 


the right of the jury to determine all the 
matters contained in them, was to ſnew that 
g plan 


the propoſal made above in the fore 
for the adminiſtration of jaſtice in the pro- 
vince of Quebeck, to wit, ** That the jutics' 
“ in that province ſhould / have only fpecial 
« iſſues referred to them for their determi- 
© nation; would not at all diminiſh their 
power in the trial of informations for this of- 
fence. This, I preſame; is now ſufficiently 
apparent. For, ſince all the allegations, con- 
tained in theſe informations, are matters of 
fact, or fit objects of a jury's conſideration, 
it is evident that they would retain their 


power of determining them, when they ſhould 
be ſeparately and diſtinctly denied by the de- 
fendant, (according to the method propoſed 
in that plan,) as well as now, that they are 


- Hh denied 
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denied by him in the lump by the 3 
plea of {Net guilty, In that caſe, his plea 
would run thus: 1ſt, That he did not write 
the paper in 2 ; 2dly, That he did not 
publich it; 3dly, That he had no bad inten- 
tion in publiſhing it, but did it by miſtake, 


or not knowing i its contents, or not with a view 


to ſpread it through the world; but to prevent 
its being ſo ſpread, by delivering a Copy of it 
to a magiſtrate ; or becauſe he conceived it 
to be likely to produce different effects from 
thoſe deſcribed in the information; and 4thly, 
That it has not, in truth, the tendency aſcribed 
to it in the information, but a tendency to 


produce very different effects. And the jury 


would give ſeparate verdicts, diſtinctly upon 
all theſe different queſtions. In both ways 
of proceeding the ſame matters would be 
conſidered and determined by them: only in 
the one way they would do it ſeparately and 
diſtinctly, or in the detail, and in the other 
they would do it in the lump. 


I hope therefore, that the friends of Publick 


Liberty and the Trial by Jury, will not con- 


ſider me as an enemy to that excellent Inſti- 


tution, on account of the alterations I have 


recommended to be made in it in the pro- 
vince of Quebeck, in order to render it more 
convenient and agreeable to the people of 
that province. But, if, after all I have al- 
ledged in ſupport of them, theſe alterations, 

; uo » in 
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in that excellent mode of trial, ſhould be 


thought whimſical and injudicious, or dan- 


gerous to the liberties of the people, I beg it 
may be remembered, that the Canadians are, 
upon the whole, well pleaſed with the trial 
by jury, in civil matters as well as criminal, 
even with all the imperfections and inconveni- 
ences, which they have objected to in its preſent 
form; as appears by their uſually having choſen, 
during the ſpace of ten years, to have their 
civil ſuits, in the courts of common-pleas in 
that province, decided by a jury, whenever 
the matter in diſpute has been of any conſi- 
derable value, although they might, if they 


had pleaſed, have left the whole deciſion of 


them to the judges. And therefore, I hope, 
this excellent mode of trial, of which they 
have been cauſeleſsly deprived by the late Que- 
beck-a&, will be reſtored to them. 
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A "i on 4 Poſſibility of. Ty 


viving ſome Parts of the French 


Lan in the Province of Quebeck, 
for the Satisfaction of his Majeſty's 


new Canadian Subjects in the faid 


Province, with Reſpect to the Settle- | 


ment of their Families, without re- 


voking his Majeſty's e 
of October, 1763. 


I. has been ſhewn above in pages 28 5. - 292, 

that the king had, by the articles of capi- 
tulation in September, 1760, and the defini- 
tive treaty of peace in February, 1763, re- 
ſerved to himſelf a power of introducing the 
Engliſh laws into the province of Quebeck, 
in lieu of the cuſtom of Paris, and other 
French laws and uſages, that had been ob- 


ſerved 1n it in the time of the French govern- 


ment. And it has been ſhewn alſo, in the 
ſame place, that his Majeſty, by his royal 
proclamation in October, 1763, did make 
uſe of the power, ſo reſerved to him, for the 
purpoſe of introducing the laws of England 
into the ſaid province, as well as the Engliſh 


mode of government by a. governour, council, 


and aſſembly. The latter inſtitution, to wit, 
the goveroment by an aſſembly he did not 
promiſe 


| (47 ] 
* promiſe to eſtabliſh immediately, but only 
. as Joon as the fituatian and circumſtances of the. 
. province would admit thereof, which was gene- 
l rally underftood 'to mean as ſoon as there 
| was a ſufficient number of proteſtant land- 
. holders in the province, to afford to the Ca- 
nadians a reaſonable choice of members, to 
| conſtitute ſuch aſſembly: but the other regu- 
ation, the cſtabliſhment of the laws of Eng- 
N land in the province, was to take place im- 
. mediately, his Majeſty aſſuring his ſubjects, 
| (who ſhould go and reſide in the ſaid pro- 
vince,) that, in tbe mean time, and until fuch 
aſſemblies can be called as aforeſaid, all per- 
|; ſons inhabiting in, or reforting to, his Majeſty's 
aid colemes, [Granada, Eaſt-Florida, Weſt- 
Florida, and Quebeck,] may conſide in bis 
royal protection for the enjoyment of the bene- 
fit of the laws of bis realm of England: and 
that for that purpoſe his Majeſty had given 
| power under the great ſeal to the governours 
of his Majeſty's: ſaid new colonies to erect 
and conſtitute, with the advice of his Ma- 
jeſty's councils of the faid provinces reſpeCtive- 
ly, courts of judicature- and publick juſtice 
"= within the ſaid provinces, for ihe bearing and 
determining all caufes, as well criminal and civil, 
according to law and equity, and as near as may 
be, agreeably to the laws of England ; with 
liberty to all perſons, who may think them- 
ſelves aggrieved by the ſentence of ſuch 
courts, in all civil cafes, to appeal, under er 
| | uſu 
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uſual limitations and reſtrictions, to his Ma- 
jeſty in his privy council. Here is a ſolemn 


act of the of the crown, under the great ſeal 
of Great-Britain, introducing the laws of 
England into the province of Quebeck. And 
this was accompanied by another important 
inſtrument, likewiſe under the great ſeal of 
Great-Britain, the commiſſion of Captain- 
general and Governour in chief of the pro- 
vince of Quebeck, given to General Murray, 
purſuing the ſame plan, of eſtabliſhing the 
Engliſh law in the province, that was adopted 
by the proclamatin. And theſe two inſtru- 
ments, which proceeded immediately from 
the royal authority, were followed by pro- 
vincial ordinances made by Governour Mur- 
ray. and his council in conformity: to them, 
erecting courts of judicature in the province 
to adminiſter juſtice according to the laws of 
England. And theſe courts ſat and acted for 
ten years together agreeably to the ſaid ordi- 
nances ; and all forts of contracts were made 
in the province upon the ſuppoſition, that thoſe 
laws were in force in it, and were likely to 
continue ſo; and the bulk of the Canadian 
inhabitants of the province ſeemed very well 
pleaſed with their condition, as well as the 
Britiſh ſettlers in it. Who, that attends to 
theſe plain facts, can help being aſtoniſhed, 
that, at the end of about ten years after the 
introduction of this Engliſh ſyſtem of go- 
vernment, namely, in June, 1774, an act of 
parliament 


1 439 J 
parliament ſhould paſs, to revoke, ' annul, and 
make. void, this ſeries of ſolemn publick in- 
ſtruments ? To what promiſes of government 
can people hereafter truſt ! It would ſurely 
have been more decent, and would have ſhewn 


a greater regard to the dignity of the crown, 
and a greater tenderneſs for its honour, to 


have left the proclamation and the governour's 


commiſſion in force in the province, and to 


have revived in the province only thoſe few 
parts of the former French ſyſtem of laws, 
that were judged to be moſt eſſentially ne- 


ceſſary to the domeſtick peace and ſatisfaction 


of the Canadians; which, I believe, would 


have been found to be nothing more than 
their laws of tenure, their modes of convey- 
ing land, the laws of dower and inheritance 
of landed property, and perhaps of the diſtri- 
bution of the goods of perſons who die in- 
teſtate. Surely, this would have been a more 
prudent, decent, and honourable way of pro- 
ceeding than totally to reſcind the royal pro- 
clamation of October, 1763, and all the other 


important publick acts above-mentioned ! And 


this more diſereet and cautious way of pro- 
ceeding ſeems even to be ſuggeſted by ſome 
words in the proclamation itſelf, which ſeem 


to have been intended to preſerve ſome parts 


of the French laws of the province, which 
might be thought to be moſt neceſſary to the 
ſatisfaction of the Canadians, and to N 
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the immediate introduction of the Engliſſr 


laws upon thoſe heads. The words, I mean,; 
are theſe, That the courts of judicature, to 
be erected in the faid province, ſhall deter- 
mine all cauſes, as well criminal as civil, ac- 
cording to law and equity, and, as near as may 
be, agreeably to the laws of England.” Theſe 
words, as near as may be, muſt have ſome 
meaning. And the moſt natural and obvious 
ſenſe that can be put upon them, ſeems to be 
that of an intimation to the king's Engliſh: 
ſubjects, who ſhould go and ſettle in the pro- 
vince in conſequence of this proclamation, 


that there might be ſome ſubjects (of a nature 
not to affect their principal concerns, their 
perſonal liberty, and the ſecurity of their 
commercial property,) upon which the laws 
of England ought not to be, and would not 


be, introduced into it. ' And theſe, we may 


preſume to have been (though I confeſs; it 


is rather to be lamented; that they were not 
expreſſed in the ſaid proclamation more dif- 


tinctly) the modes of the tenure of lands, 
the methods of conveying them, and the 


tranſmiſſion of them by dower and inheri- 


tance upon the deaths of their then preſent 
proprietors. For theſe, it is certain, are parts 
of the law of England, which, if they had 


been ſuddenly introduced into the province, 


would have created great uneaſineſs and con- 
fuſion: and conſequently, we may reaſonably 
ſuppoſe them to have been thoſe parts of the 


law 


. EO, oo Attn. Sad... and - as; its. att © VB ge by or 


have been made 


f 1 


law of England, which his Majeſty, in his 


royal wiſdom and clemency, intended to ex- 


the general body of the laws of England, in- 


troduced by the proclamation. And theſe, I 


3 


will ventute to ſay, are the only parts of the 


law of England, the introduction of which 
into the province would be attended with 
thoſe unhappy.conſequences. . And according- 
ly, we find . n 

clude. papiſts from places of truſt and profit, 
(which latter laws can affect but a very few 
perſons in the province) are the only parts of 
the law of England to which the Canadian 


petitioners, who have defied to have their 


antient laws reſtored to them, have made any 
jected to no other parts the law of Eng- 
land, we may be ture that the bulk of the 
Canadian frecholders in the province would 
not object to them, becaule it is well known 
that the art much better pleaſed with the 
Engliſh —.——— government, than the hand- 
ful of men , whoſe names are ſigned to that 


— * 


,caly without revoking, au- 
nulling, and making vid, the royal Fae amd- 
tion and promiſe above-mentioned, by only 
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interpreting thoſe words, 4b near 45 nen be, 


agrevable_o.the Jaws e, England, in fue a 
manner as 1 preſerve to 


em their antient 
French laws ee pon thoſe tender 


ſubjects 


at theſe, and the laws that ex- 


petitioners have ob- 
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ſubjects that relate to their domeſtick happi- ] 


neſs ; or, if thoſe words are not thought to 


be capable of ſuch an interpretation, by re- 
viving and reſtoring, by expreſs enacting 
words, and in oppoſition to the proclama- 
tion, the French laws upon thoſe ſubjects. 
The revoking the proclamation only fo far 
would have been juſtifiable. For it would 
only have been correcting an error, or, rather, 


ſupplying an omiffion in it, that had ariſen 
from precipitation ;. fince no one can ſuppoſe; 
however general the words of the proclama- 
tion may be, (unleſs they had been quite ex- 
preſs to that purpoſe,) that it was the inten- 
tion of the framers of it, at once to overturn 
the laws of · dower and inheritance throughout 
the province. And this would have given 
no diſſatisfaction to the Engliſh inhabitants 
of the province, who are the perſons to whom 
the promiſes in the proclamation are princi- 
pally addreſſed, and who have ſettled in the 
province in conſequence 'of them. And, 
wher -] the perſons to whom 2 promiſe is 
made, conſent to the non- performance of it, 
the perſon who made it, is, by all the rules 
of juſtice, abſolved from the obligation to 
obſerve it ; even when it has been made with 
ſolemnity and deliberation. Theſe, © there- 
fore, are the parts of the French laws of the 
province of Quebec, which might have 
been either revived, (if they had been ſup- 


poled to have been aboliſhed,) or — 
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 .. Ss 
(if they had been ſuppoſed to be ſtill legally 
in. force,) by an act of parliament, without 
any breach of the royal promiſe made to the 
Engliſh ſettlers. in that province, or rather, in- 


deed, to all the inhabitants of it: for the pro- 
miſes in the proclamation were made to all 


the inhabitants of Canada, the French as well 
as the Engliſn, though they ſeem principally 
to have been intended as inducements to the 
latter to reſort thither; and the bulk of the 


French, or Canadian, inhabitants of it have 


(as we have ſeen, ) been well-pleaſed with the 
introduction of the Engliſh laws into the pro- 
vince, as far as they have had experience of 


F 


them. But no arguments can be juſtly de- 


rived from hence for reſcinding (as has been 
done by the late act of parliment,) the whole 


proclamation, ſo as to. deprive all the inhabi- 


tants of that province, both Canadian and Eng- 


liſh, of thoſe excellent parts of the law of 
England, which muſt neceſſarily be ſuppoſed 


to have been intended to be introduced into 


the province by thoſe emphatical words in 
the proclamation, which promiſe to the per- 


ſons. who ſhall reſort to it, and reſide in it, 
land, Now theſe words, as I conceive, muſt 


be ſuppoſed to have been meant to introduce 
at leaſt the two following parts of the law of 
England; to wit, firſt, thoſe parts of it which 
are particularly beneficial to the ſubject, by the 
protection of his perſon and property againſt 
V the 
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the oppreſſions of men in power, and, ſeconds: 
ly, mals parts of it which have relation to 
commerce, and the method of enforcing the 
payment of debts contracted in the courſe of 
it, and ſettling the diſputes. between the mer- 
chants that ſhould be concerned in carrying it 

on. For, theſe ate the perſons whom the 
oclamation more particularly invites and ex- 
rts to go and ſettle in that province: and 
theſe are the laws of England, which they 
muſt be ſuppoſed to be moſt attached to, and 
to have wiſhed to ſee introduced into the ſaid 
province before they ventured their perſons and 
property into it, and to have believed and un- 
derſtood to bave been introduced there by the 
ſaid proclamation. Of che firſt of theſe two- 
kinds of laws are, in a moſt eſpecial manner, 
the petition of right and the other laws of 
England, relating to the writ of Habeas corpus, 
both according to the common law and by 
the ſtatute, for the protection of perſonal li- 
berty; which diſtinguiſhes the bias; off 
Oreat- Britain from that of almoſt every other 
ſtate in the univerſe, And of this kind alſo 
is the trial by jury in all criminal matters, and 
in all civil actions for wrongs, or injuties, re- 
ceived, in which a pecuniary compenſation is 
to be given to the injured party for the injury 
he has ſuſtained; ſuch as aftions of flander, 
battery, and falle impriſonment ; which par- 
N in A great meaſure, of the nature of cri- 
minal matters. "Haw in all thoſe caſes, it is 
f obvious 
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obvious that the intervention of « jury of one 
equals to determine, in the caſe of 3 criminal 
proſecution, ma the guilt, or innocence, of 


the accuſed, and, in the caſe. of actions 
% Kar for any received, to afleſs' the 

mages ſuſtained by the ſufferer, muſt be ſin- 
— 9 — (from. the ſympathy, which the 
parity of their condition muſt. inſpire them 
with for the accuſed, or the aa. party,) 
to the protection of the weak againſt the ſtrong, 


the poor againſt the rich, and the private man 
againſt the powerful and high; ſtationed op- 


preſſor. And of the ſecond kind are the laws 
relating * inſurances, bankruptcies, the limi- 
tation of actions, the proceſs of impriſonment 
for debt, and the trial of matters of contract, 
where the cauſe of action is of a commercial 
nature, (as well as of matters of injury in all 
caſes,) by a jury; and many other important 
articles. In all theſe things it is evident be- 
yond a doubt, that the royal promiſe was in- 
tentionally and deliberately given, that the 
laws of England ſhould be obſerved in that 
province. In theſe points, therefore, the pro- 
clamatian ought not, in point of juſtice,” to 
have been revoked by the Jate-Quebeck-aQ ; 
and now, that it has been revoked' by it, it 
ought, from the ſame motivs of juſtice, to be 
re-eſtabliſhed. . For, great and ſupream as I 
allow the) power of the pariament to be, it 
cannot make that to be juſt which is in its 
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of the lau of England, (the Habeas corpus, and 
the trial by jury in civil actions, and the like,) 
from the Britiſh and other inhabitants of the 
province, to whom they had: been granted by 
the king's proclamation, appears evidently: to 
be. I therefore hope, that, in ſome calmer 
moment than that in which the Quebeck-bill. 
was paſſed, the ſaid royal proclamation will 
be re-cſtabliſhed in the province with reſpect 
to theſe beneficial parts of the law of England, 
which had been introduced by it into the pro- 
vince, and enjoyed by its inhabitants for ten 
years, and that the French laws, that ſhall be. 
permitted to continue in it, will be reſtrained 
to a few diſtin heads, that may be thought 
moft neceſſary to the family-peace and do- 
meſtick happinefs of the Canadians, and the 
Engliſh law again eſtabliſhed in the province 


as the general law of it, by which the courts 


of juſtice ſhould be governed in their deciſions 
upon every other ſubject, except thoſe few on 
which the French laws ſhould have been ſo 
reſerved. e 


The juſtice and reaſonableneſs of reſtoring 
the Engliſh law On ſome of the more im- 6: 
portant ſubjects that have been juſt now. men- 
tioned, ſeems to have been felt and acknow- 
ledged by his Majeſty's miniſters of ſtate ſoon 
after the paſſing of the unfortunate Quebeck- 
bill; though, while that bill was in the houſe 
of commons, they voted for the rejection of a. 
clauſe that was offered by Mr, Dempſter tcr 

| preſerving 
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preſerving to the inhabitants of that province 


the Engliſh laws relating to the writ of Habeas 
corpus, and likewiſe of another clauſe for pre- 
ſerving the trial by jury. But very ſoon after 


the bill was paſſed, a draught of a provincial - 
ordinance was prepared by Mr. Hey, the chief 


juſtice of the province, by the direction of the 
Earl of Dartmouth, (at that time his Majeſty's 
| ſecretary of ſtate for America,) in order to be 
carried over by Mr. Hey, and propoſed to the 


' Governour and new legiſlative council of the 


province, and by them paſſed into a law; in 
which draught the Engliſh laws relating to 


the writ of Habeas corpus, and to the trial by 


jury in civil caſes, (under certain reſtrictions 
and modifications,) and likewiſe the Engliſh 


laws relating to commercial matters, were to 


be re-eſtabliſhed in the province. This draught 


of an ordinance was accordingly carried over - 


to the province by Mr. Hey, (who arrived 


there on the 19th day of June laſt, 1775, 


and was propoſed to the legiſlative council of 


the province in the month of September fol- 
lowing, and there debated. The new French 
Roman- catholick members of the council op- 


poſed it, but without (as it is ſaid) alledgin 


any reaſons for their e : but the re 
of the council er iſpoſed to aſs It; ; in- 
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Governour to break up the meetings af the 
council before they had compleated Their diſ- 
cuſſion of it. All this, I am affured, has been 


publickly declared by Mr. Hey, in his ſpeech 


in the houſe of commons, upon a late mo- 


tion of the Hon. Mr. Charles Fox; and thefe- 
fore, J make no ſcruple to mention it as a 


thing both certain and notorious. Now, ſince 


theſe very conſiderable alterations of the Que- 
beck-act, in favour of Engliſh Law and Liber- 


ty, are confeſſed to be juſt and reaſonable, it 


can hardly be denied that, in order to do the 
inhabitants of that province compleat juſtice in 
thoſe reſpects, they ought to be made by the 


fame high authority that paſſed the act Which 
they are intended to bortect, that is, by the 
authority of parliament. For, if they are made 


only by the aforefaid legiſlative Want, the 
people of the province will not have reaſon to 
conſider them as permanent regulations; fince 
the ſame legiſlative council, that eſtabliſhes 
them one year, may repeal, or aboliſh, them the 
next. They ought, therefore, to be eſtabliſhed 
by act of parliament, with a clauſe to reſtrain 
the legiſlative council of the province from 
ever. abrogating, or abridging, them. When 
that is done, the people of the province will 


have the authority of the higheſt legiſlature 
known in the Britiſh government for the ſecu- 


rity and permanency of their enjoyment of 
them. And that, no Had, will (ry: them. 


Whenever 
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Whenever an act of parliament ſhall be 


paſſed for that purpoſe, (which from the ſtron g 


_ reaſons of juſtice that call for it, I cannot 


doubt, will, one day or another, -be done,) I 
apprehend, that the beſt way of doing it will 
be to revive the king's proclamation of Octo- 
ber, 1763, and re-eſtabliſh the law of Eng- 
land in the province, as the general Law of it, 
and to enact, the continuance. of the French 
laws upon a few particular heads, to be enu- 
merated or ſpecified in the act, (ſuch as the 
tenure of lands, the modes of conveying them, 
the tranſmiſſion of them by dower and inhe- 
ritance, and the like,) as being thoſe parts of 
the French law which the King, in his royal 
wiſdom and clemency, had originally meant, at 
the time of iſſuing his ſaid proclamation, to 
continue to his new Canadian ſubjects by vir- 
tue of the words, as near as may Jo that have 


been already mentioned. This method of pro- 


ceeding will be both more honourable to the 
crown, and likewiſe much more ſafe and pru- 
dent with reſpect to the convenient admini- 
ſtration of juſtice in that province, than to 
revive particular ranches of the Engliſh law, 
(ſuch as the laws relating to the writ of Ha- 
beas corpus, and the trial by jury in civil mat- 
ters, and the like,) and to leave the French 
law: as the general law of the province in all 
matters of property and civil rights, except 
thoſe heads upon which the Engliſh law ſhall 
bave been ſo fevived. For, ibm are 
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likely to be the King's judges in that province, 
(unleſs his Majeſty ſhall think fit to procure 
judges from amongſt the advocates at the par- 
liament of Paris; which is not to be ſuppoſed;) 
it is evidently deſireable that the laws, which 
they are to adminiſter, ſhould be thoſe which 
they underſtand, and are capable of adminiftrin 

with ſkill and eaſe, that is, the laws of Eng- 
land, rather than the French laws, with which 


they will be utterly unacquainted. . And, there- 


fore, (independently of the intrinfick merit of 
the Engliſh laws, and their ſuperiority to the 
French laws in other points beſides the pro- 


tection of. perſonal liberty and the trial by jury, 


of which I do not pretend to be a judge ;) it 


will contribute to the due, regular, and ex- 


peditious, adminiſtration of juſtice in. the pro- 
vince, that the laws, by which it is to be govern'd, 


ſhould be, as much as poſſible, the Engliſh 


laws, and conſequently that the French, laws 
ſhould be continued in it upon only a few 
ſubjects, in which they were judged to be pe- 
.culiarly neceſſary to the happineſs and fatis- 
faction of the Canadians. And to this we may 
add, that the more the Canadians become ac- 
- quainted with Engliſh laws, cuſtoms, and 
manners, the more they will be attached to the 


Engliſh government, and the leſs will they be 


diſpoſed to return to that of France. And, 
therefore, upon the whole, it ſeems highly 


expedient that the Engliſh law ſhould be again 


eſtabliſhed as the general law of the province, 
OO TL | in 


„ 
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in civil matters as well as in criminal, except 

upon a few ſubjects, concerning which it may 


be thought neceſſary for the ſatisfaction of the 


Canadians, to continue the uſe of the French 
laws. ; 


A ſhort Review of the principal Clau- 
ſes of the Quebeck- act, ſhewing that 
it is by no Means an Act of In- 
dulgence towards the Bulk of the 
French, or Canadian, Inhabitants 

of that Province, b 


T has often boom matter of ſurprize to me 
to hear the Quebeck-act defended by its 
patrons as a meaſure proceeding from a Piri | 
of indulgence towards his Majeſty's new, or 
French, ſubjects in the province of Quebeck, 
and calculated to gain their affections, and en- 
ge their gratitude to government for de- 
viating ſo far from. its uſual maxims in order 
to give them ſatisfaction. For to me it + 
pears to be the reverſe of all this, and to be 
fitted to offend and alarm them in a high. 
degree, and diminiſh the reſpect and gratitude, 
which they had before entertained for the fa- 
vours which they had till then. received and 
LIE enjoyed 


11 


enjoyed under the Btitiſh- government. And 
we have ſeen, from their behaviour in the 
courſe of the laſt ſummer, that it has had 
this effect upon them; ſince they let a ſmall 


body of the troops of the united, or revolted, . 
provinces take poſſeſſion of the province with- 


cout any reſiſtance from them, when, if they 
had been well-pleaſed with the laſt arrange- 
ment. of the province by the. Quebeck-bill,_ 
they might eaſily have made head againſt 
them, and driven them out of the. province. 
But, like the Romans, on J forget what occa- 
fion, when diſſatisfied with the treatment they 
received from their patrician magiſtrates, vic 
Je patiebantur. Now, that it was reaſonable 


to expect, that the Quebeck-act would be 
thus diſagreeable to them, will appear by the fol- 


lowing ſhort n of its ep contents, | 


In the firſt place we will conſider the ope- 


ration of this act with reſpect to religion; on 
which ſubject it is aſſerted by its patrons to be | 


* indulgent to the Canadians. 


8 with reſpect to religion, ther 4 , 
beck-act produces the two following changes 
in the condition of the province. In the firſt 


place it gives the Roman-catholick prieſts a 


legal right to demand their tythes from their 
Roman-catholick pariſhioners, which they had 
not had till then ever fince the conqueſt of 
| ** province by the Britiſh arms. This com 


. pulſion 


[: 48:1: 


as they liked beſt. 


As to the mere toleration of their religion, 


with the uſe of their churches for the per- 


formance, of divine ſervice according to the 
church of Rome, they had it in the ampleſt 


manner poſſible before the late act: ſo that 


the late act could do them no good in this 
reſpect, but only ſuper- added to this perfect 
toleration the diſagreeable compulſive obliga- 
tion to pay their prieſts the tythes. There is, 
therefore, no kindneſs ſhewn to the Canadians 


in this firſt proviſion of the Quebeck- act with 


reſpect to religion. See above in pages 147 
152, and 315, 316, 317 — 321. 


The ſecond proviſion. of the Qvebeck-act 


with reſpect to religion, is to take away the 
diſtinction between proteſtants and papiſts with 
reſpect to the capacity of holding places of 
truſt and profit in the province. The inhabi- 
tants of that province may now be juſtices of 
the peace, judges, and members of the legiſla- 
tive council, and even may hold military com- 
miſſions, without taking any of the proteſtant | 
| teſts, not even the oath of ſupremacy. An 
army of papiſts, commanded, by popiſh offi- 


cers, may now be ! raiſed in the pro- 
- vince - 


pulſion upon the people to pay their prieſts | 
1 tythes is not agreeable to them: they, were 
better pleaſed with the option they before en- 
joyed, of paying them, or not Paying them, 
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vince of Quebeck, whenever his Majeſty ſhall 


think proper, ſuppoſing it to be true (as ſome 


eminent lawyers are reported to have lately 


aſſerted,) that the king may legally maintain 


as many troops as he pleaſes in the dependant 


dominions of the crown of Great-Britain, that 
lie without the realm, or iſland of Great-Bri- 


tain, And, if this is not true, it will ſtill be 


lawful for his Majeſty to raiſe a popiſ army 


in Canada in all thoſe caſes (whatever they 


"EH 


may be,) in which it would before the ſaid 
act have been lawful to raiſe a proteſtant army 


there. This is what king James II's parlia- 


ment refuſed to conſent to his doing in Eng- 


land, notwithſtanding their great devotion to ' | 


him in-other particulars, and notwithſtanding 


they had been elected during the time that 


wo 


many of the cities and boroughs, by which 


they were choſen, were governed by the ma-' 


giſtrates who had been ſet over them in the 
laſt years of Charles II's reign, when they 


had been new-modelled according to the plea- 


ſure of the court. This parliament gave king 


James a much larger revenue than had been 
enjoyed by his predeceſſor, king Charles II; 
and it attainted the duke of Monmouth with 


outl a trial: but it would not conſent to aboliſn 
the teſt- act and put the ſword (that moſt 


— 


important truſt,) into the hands of papiſts. 


| Yet this is now made practi cable = Cana 


* 


the king to raiſe any troops at all in that pro- 


vince. 


; 
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vince. . And the Canadians have ä 


an opinion, that it was. the deſign of govern- 
ment to raiſe a body of troops amongſt them 
to be employed in the invaſion of the neigh- 


bouring Engliſh provinces. Now, this ſecond 


proviſion of the Qgebeck- act with reſpect to 
religion, whereby papiſts are rendered capable 
of holding places of truſt and profit, is. diſ- 


agreeable to the bulk of the Canadians on the 
four followin g accounts: 


In the firſt place, it makes an openin g * 
their own. nobleſſe, and other former ſu 
riours, to come again into places of authority 
over Rem to be their judges, juſtices of the 
peace, &c This they are alarmed at, -becauſe 
they like. the behaviour of the Engliſhmen, 
__ have held thoſe offices of eating over 
them for theſe fifteen years paſt, much bettet 
than that of their own former ſuperiours; 
having found the Engliſh magiſtrates to be- 
have towards them with a greater degree of 
impartiality, mildneſs, and moderation 


Secondly, they are afraid, that they ſhall bo 
made to ſerve as foldiers under their ſaid 
mer ſuperiours, and thereby be brought oder 
a ſtill greater degree of ſubordination to them, 
than if they are made ſubject to their power 
only in the capacity of civil magiſtrates. Of 
this averſion to ſerve as ſoldiers under their 


own, n ſcignigrs and * we have ſeen an 
example 
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1 
example in the anſwer made by the Cana- 


dians of the ſeigniory of Terrebonne to cap- 


tain Hamilton, That, if their ſervices were 


wanted as ſoldiers, they deſired to have Eng- 
liſh officers to command them, and that they 


would follow ſuch officers to the world's end” 


See above, pages 73 and 74. This objection 
to the Quebeck-act, as being likely to 5 | 


them again into ſubjection to their noble 
in a military capacity, is of the ſame nature 
with their firſt objection, to it, which ariſes from 
| the danger to which it expoſes them of falling 
again under ſubjection to the ſame perſons in 
a civil capacity : but it holds in a much higher 
degree, inaſmuch as a military ſubjection to 
perſons they do not like, is more to be dread- 
ed than a ſubjection to them only . in a civil 


capacity. 


Thirdly, they Pe "Oy a great deal of 
money is diſtributed to their nobleſſe and other 
favourites of government, in the form of ſala- 
ries, or penſions ; ſuch as the ſalaries of G. 100 
per annum, to the 23 members of the legiſla- 
tive council ; the half- pay to the officers who 
ſerved againſt the Indians in the year 1764 ; the 
falaries of . 500 a year each, to three judges 
at Montreal, and the like to three judges at 
Quebeck, (inſtead of £.200'a year each, which 
the judges of thoſe places, who were then butt 

four in number, received before the late Que- 
beck-aQ,); the large ſalary of £1200 a year 
| to 


UF] 
k to the chief juſtice of the province, though 
they know that very few of their civil cauſes 
are decided in his court; the falary of C. 600 
a year to the Lieutenant-governour, notwith= 
ſtanding the governour's reſidence in the pro- 
vince; and other the like augmentations of 
the publick expence of the province. And 
this increaſe of the publick expence of the 
province, together with that of the pay of the 
officers of the body of Canadian troops, which 
they ſuppoſe it to be the intention of govern- 
ment to raiſe amongſt them, they apprehend . 
will ultimately be raiſed upon them hereafter 
by further taxes, to be impoſed for that pur- 
poſe ; not imagining that Great-Britain -will 
continue to bear much longer ſo unneceſſary a 
burthen on her own reyenue. This apprehen- 
ſion touches them in a tender point, and has 
cauſed them to make the exclamation men- 
tioned in page 99. See above in pages 93, 
99 - 102, 103, 104 -=- 370 -=- 378. 
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In the fourth place they dread the being 
obliged to ſerve as ſoldiers, and made to take 
a part in the preſent civil war in America, 
This they dread, not only on account of their 
averſion to being commanded by their own 
nobleſſe and ſeigniors, but in itſelf, even tho 
they ſhould be commanded by Engliſh ofti- 
cers; becauſe they well know, that, if they 
ſhould once be brought to act offenſively againſt 
r the inhabitants of the Engliſh provinces, . they 
© | 8 M m m will 
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will ever after be marked out by thoſe inha- 


bitants (whom they know to be much more 


numerous and powerful than themſelves,) as 
the objects of their hatred and revenge. This 
they juſtly dread as the greateſt misfortune that 


can befall them; and therefore they diſlike the 


clauſe in the Quebeck- act, which enables pa- 
piſts to hold military commiſſions, inaſmuch 
as it ſeems calculated to expoſe them to this evil 
by making it legal for the government to raiſe 
regiments among them to be employed againſt 
the other colonies. See this matter more fully 
conſidered above, in pages 238---243. 


For theſe four reaſons the aforeſaid clauſe 
of the Quebeck-bill, which enables papiſts to 
hold places of truſt and profit in the province, 


(and which, one would naturally think, ſhould 
be agreeable to the Canadians,) is, in fact, 


agreeable only to the few perſons in the pro- 


vince, who either have obtained, or hope to 
obtain, ſuch places in it ; but is alarming and 
diſguſting. to the great body of the Canadian 
people. 4 


Of the el. I come next to conſider the operation of 


Quebeck- the Quebeck- act with reſpect to the laws of 
4 


2M .a& with the province. Now the change produced by 


Se lass this act with reſpect to the laws of the pro- 


olſthe pro- vince, is to aboliſh the Engliſh laws, and revive 
unde. the French laws in all matters of property and 


civil rights, By theſe very general words it 


has 
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has been underſtood. in the province, that not 
only the laws relating to private property, (ſuch 
as the tenure, alienation, and defcent of land, 
and the diſtribution of the goods of perſons 
who die inteſtate, and the like,) but thoſe. re- 
lating to the powers of government and the 
protection of liberty, were to be the ſame that 
were in uſe in the time of the French govern- 
ment; and conſequently that the Engliſh laws 
relating to the writ of Habeas corpus, andi the 
petition of right, and the trial by jury in civil 


actions, were aboliſhed. This was by no 
means agreeable to the bulk of the Canadian 555 
inhabitants of the province, any more than to 
the Britiſh ſettlers. in it, they having | greatly 


reliſned the eaſe and quiet, and. ſecurity; 


and 
impartiality in the adminiſtration of Talkie,” 


which they had experienced during the, ten 
years that the Engliſh laws had been eſtabliſh- 
ed in the province. They dreaded a return to 
their former ſtate of ſubjection to the officers 
of government, and to their own nobleſſe and 


ſeigniors, under which they had laboured in 


the time of the French goverament. ; Amongſt 
other parts of the former French law, which 


they ſuppoſed to be revived in the province 


by this clauſe, they reckoned the laws relating 
to the manner of raiſing the militia: inſomuch 
_ that, ſoon after the Quebeck- act was known 
in the province, a great number of very young 


men entered haſtily into the married ſtate, on 


purpoſe to avoid being - compelled to ſerve in 


m m * | the 
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the militia ; from which obligation, it ſeems, 
by the laws which were obſerved in the pro- 
vince in the time of the French government, 


married men were exempted. And thus the 


revival of the French laws in all matters of 
property and civil rights, (which one would, 
at firſt ſight, have thought wouid have been 
agreeable to the Canadians,) has occaſioned - a 


great alarm and terrour throughout the pro- 
vince. De ny 


of theef- In the laſt place, we muſt conſider the * 


Gebert“ giſlature eſtabliſhed in the province of Que- 
act with beck; which is a council conſiſting of 23 mem- 
reſpect to | 

the legif. bers, partly proteſtants and partly Roman-ca- 


Jature of tholicks, appointed by the king, and remove- 


the pro- . | 
vince. able at his pleaſure, or even at the pleaſure of 


the governour, in caſe his Majeſty ſhall pleaſe 
to delegate to him the power of ſuſpending and 
removing them, there being no clauſe in the 
Quebeck-act to prevent his doing ſo. - Now, 


this meaſure is in ſome degree diſagreeable to 


the Canadians, more eſpecially as it is accom- 
panied with an allowance of a ſalary of £.100 

a year to each of the ſaid 23 counſellors, which 
the Canadians apprehend they ſhall ultimately 
be obliged to pay. Otherwiſe it muſt be con- 
feſſed, that the bulk of the Canadian freehold- 
ers in the province, (though they are very 
much attached to the Engliſh laws, or have 
been greatly delighted with that eaſe and free- 
dom which they have enjoyed ſince thoſe Jaws 

: 8 | : were 
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were introduced in the province, and which 
they conſequently aſcribe to the introduction 
of them, yet) are not very ſollicitous about 
the conſtitution of the body of men in whom 
the power of making laws ſhall be veſted, Only 


I believe, they would chuſe it ſhould be com- | 


poſed of Engliſhmen rather than Frenchmen, 
as they eſteem the former to be more mode- 
rate and equitable, and alſo wiſer, and better 
acquainted with the nature of government, 
than the latter. But they are not very deſirous 


of having an aſſembly of their own chuſing 
veſted with this authority rather than a coun- 


cil nominated by the king: and for this plain 
reaſon, that they have not much reflected on 
the ſubject. I ſpeak of them, as they were 
about ſeven years ago. For it is not unlikely 
that, by this time, they may have been in- 
ſtructed in the great advantages of an elective 
aſſembly by the Engliſh Americans, who have 
invaded the province, and by the ingenious and 
diligent emiſſaries, whom the faid Engliſh Ame- 
ricans had ſent into the province, before they ven- 
tured to invade it, to prepare the Canadians to ad- 
mit them into it as their friends and deliverers, 
Inſtead of oppoling them as their enemies: fo, 


that it is poſſible they may now be diſpoſed 


to prefer the Engliſh mode of government by 
an aſſembly, to the French mode of govern- 


ment by a conſeil ſuperieur, or a legiſlative - 
And even feven years ago, when the 


Council. 


bulk of the Canadian frecholders were (chro 


their 
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: their! ignorance ) pretty indifferent, whether 
they were governed by the one legiſlature or 
the other, there were ſeveral F renchmen i in the. 
towns of Quebeck and Montreal, amongſt the 

lawyers and notaries, and merchants, and other 
people in trade there, who preferred the Eng- 
liſh mode of government, by an aſſembly choſen 
by the people, to the government of a legiſla- 
tive council, provided that Roman-catholicks 
ſhould not be excluded from ſitting in ſuch 
aſſembly. In ſhort, almoſt all thoſe perſons 
amongſt the Canadians, who knew what. an 
_ aſſembly was, and had at all conſidered the ſub- 
ject of government, did, even at that time, pre- 
fer an aſſembly to a legiſlative council, provided 
they could be admitted to have ſeats in the 
aſſembly, though the bulk of the frecholders of 
the province were, from their ignorance, rather 
indifferent about the matter. Ignoti nulla cupide. 
See the Account of the Proceedings, &c. f 8 


27 172, — 179. 
But this clauſe in the Quebeck- act, by 188 
1 5 whole power of making laws is put into 


the hands of a council of 23 perſons nomi- 
nated by the crown, has greatly ſhocked the 


:- Engliſh inhabitants of the province; who, from | 


their conſiderable numbers, (having been found, 
by an enumeration made ſince the Quebeck- 
act, to be no leſs than 3000, perſons). and 
fromm their carrying on three quarters of the 
"trade of the province, and the great influgnce 

© they have over the bulk of . 2 free- 
holders, 


+ 
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holders, who conſider them as their friends: 
and protectors, are in truth the moſt 1 impor- 
tant and conſiderable body of people in the 
province. Now, this reſpectable part of the 
inhabitants of the province are full of indi 

tion at the Quebeck-a& for depriving them of 


their hopes of being governed by an aſſembly 


of the people, in purſuance of the kings pro- 
miſe to them in the proclamation of October, 
1763, which they now conſider as never like - 
ly to be accompliſhed. And experience has 


ſhewn, that it was not agreeable to good po- 


licy, any more than to juſtice, to adopt a 
meaſure. that was likely ſo highly to difpuſt 


them. 
And the bad policy. 


ſpectable, and, I may ſay, formidable, body of 


Engliſh ſettlers in the province, had, before the 


paſſing of the Quebeck-bill, declared a willing- 
neſs to acquieſce in the eſtabliſhment of a legiſla- 


tive council in the province. for @ few years only, 


provided it was conſtituted in the manner ſet 


forth in the draught of an act of parliament for 


that purpoſe, which is recited in the Account of 
the proceedings, &c. from page 50 to page 74, ſo 


as to conſiſt of thirty-one members, who ſhould 
be independent of the governour, though not af 
the king, and who ſhould. be ſubj ject to cer- 


tain checks and reſtrictions as to th legilla- 
tive proceedin 85, which were hkely to prevent 
any 


of this meaſure muſt 
appear in the ſtronger light, when we reflect 
that ſome of the leading members of this re- 
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any great abuſes of their power. It is really | 


ſurprizing, that, when ſuch a plan of a legiſla- 
tive council (which is far enough from bein 

equal, in pot of freedom, to an aſſembly of 
the people!) was known to be likely to be 


acquieſced in by thoſe inhabitants of the pro- 
vince who were moſt defirous of having an 


aſſembly, the government ſhould have thought 
fit to reject it in favour of a legiflative council 
of ſo very dependent a conftitution as that 
which is eſtabliſhed by the Quebeck-act; in 
which the number of members, inſtead of 
being fixed at thirty-one, is variable at the 
pleaſure of the crown between the leſſer num- 
bers of twenty-three and ſeventeen; and in 


which all the members may be papiſts, if his 
Majeſty ſhall ſo think fit; and none of them 


are required to have any landed property in 
the province ; and all of them have penſions, 


or ſalaries, from the crown, of L. 100 a year 


each; and all of them may (for aught the act 


ſays to the contrary,) be removed, or ſuſpend- 
ed, not only by the king, but alſo by the go- 
vernour, if his Majeſty ſhall pleaſe to dele- 


gate to him his own power of ſo removin; 
and ſuſpending them; and that they ſhould 
have eſtabliſhed this council, with all theſe 


objections to it, not for a few years only, but 


indefinitely, ſo as to remove from his Majeſty's 
ſubjects in that province all hopes of ſeeing 


an aſſembly erected in the province in pur- 
ſuance of the n Promile | in the Leger 


F ² Ä Ü — . 8 191 
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| tian of. October, 1763. It ſurely muſt have 3 ol 
| | been. the. i intention of the patrons of this act We 
2 t keep. the province of Quebeck, (which it at {ak 
| the ſame time extends over more than half þ bl 
North-America,) . in a dg e r of / 1 

e to the crown! | OT | 0 | 

It is is. Rt. whe” to obſerve Fm extent _ 1 

the, PN: of this council. They may, with | i 

bil s ſubſequent. conſent, make and un- [| 

5 al [qua of laws, excepting laws of taxa- i 

tion. may y.aboliſh the Engliſh criminal i; 

law, 5 is eſtabliſhed in the province by jig 

another . clauſe in this act of parliament, but H 

made ſubject to fuch alterations às the Governou? 4 

and this council ſhall cauſe to be made therein; 0 

i and they may introduce the French criminal law 14 | 

in its ſtead : ---- they, may eſtabliſh the puniſh- 1 

ments of flitting the noſe, branding o1 on the cheek; 0 

or breaking on the wheel, or any other puniſh. 100 

ments they ſhall think fit: they may eſtabliſh' Wilt 

the Roman-catholick religion more compleatly 4 

than the act itſelf has done, by paſſing an or- Wl: 

dinance to oblige the proteſtant as well 48 | i 10 

the popiſh inhabitants to pay the Romiſh prieſts "MA 

the 1. 3 —— they may even . laws 1 | 

a ainſt the proteſtants, and eſtabliſh the writ | 1 iſ 

de Hæretico romburends : they may eftabliſki ; 4 j 

letters de 5 — or the power of arbitrary im- : | 

iſonment, by an exprels law, under War lt | 

| pf 1 proneing r the publick lafety, and check- 1 
1e 70 e practices of i 19 
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freedom, and as what has been broad e 


2 be conſidered as legal and Britiſſt 
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their legiſlative authority. 


Till ſuch reſtrictions are made to the le. 
giſlative powers delegated by the late act to 
the governour and council of Quebeck, it may 
juſtly be compared to the ſtatute of the 31700 
year of the reign of king Henry VIIIth, cap. 8, 

which gave to the king's proclamations the 
authority of acts. of parliament, For it really 
oes beyond that ſtatute in the power it veſts 
in theſe ſervants of the crown. For, according to 
that ſtatute, the king could not, by his proclama- 


K tion, 


4 


1 488 1 


tion, repeal any of the laws then i in being, nor 
make any law affecting men's inheritances, 
offices, or poſſeſſions, nor make any new capital 


crime, except in caſes of hereſy: and the puniſh- | 


ments, by which obedience to his proclama- 
tions was to be enforced, were to be only im- 
One and fines, which were to be in- 


icted in purſuance of judgements to be paſſed | 


upon informations brought before certain great 
officers of ſtate enumerated in the act, or at 


leaſt before half the ſaid officers, in the Star= 
chamber. Whereas by the late Quebeck-at 
the power of making and repealing all forts of 


laws in the aid province, and enforcing obe- 


dience to them by all forts of puniſhments, is 
veſted in the governour and council of the 


province, with the ſubſequent aſſent, or al- 
lowance, of the king. That ſtatute of Henr 

VIII. was repealed, with many other ſevere 
and oppreſſive ſtatutes, in the firſt year of the 
reign of king Edward-VI. under the admini- 
ſtration of the, good: duke of Somerſet, that 
young king's uncle, who was for a few years 


protector of the kingdom, and by his wiſdom 


and zeal in the reformation of religion, and 
the eſtabliſhment of civil liberty, during the 


continuance of his power, deſerved and Sein 
ed the eſteem and affections of the Engliſh na- 


tion in a very high degree. May ſome miniſter 
of ſtate, of ſimilar principles with that good 
man, in like manner recommend himſelf to 


the good affections of his. fellow-ſubje&s both 


— 
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in England and America, by procuring the 7c 
peal of the Qvebeck-act! | 


Hitherto 1 have conf dered the bee a 
only as it affects his. Majeſty s ſubjects, both 
French and Engliſh, in that province itſelf ; 
and I have de 650 to ſhew that, in that 
view only, it is highly expedient to repeal it. 
But, if we conſider the effect of it with re- 
ſpect to the other American colonies, the ne- 
ceſſity of repealing it will appear ſtill ſtronger, 
For it ſeems to have alarmed thoſe colonies 
more than any other act of parliament that 
has yet been paſſed, and, together with the 
Boſton-charter act, to have been the principal 
cauſe of the preſent univerſal reſiſtance in thoſe 
colonies to the authority. of the Britiſh parlia= 
ment. 


by that and all the other charters in America, 
as precarious and uncertain ; ſince the faid 
Charters are liable thus to be” altered, taken 


away, or new- modelled, at the pleaſure of the 


Britiſh parliament, without n hearing of the 


arties, or A charge and proof of the miſ- 


uſer of the powers and privileges contained 


in them.. And the Quebeck-a&t has carried 
the alarm till further, and made the Ameri- 


can colonies ' tremble even for their aſſemblies, 
and ſuſpect that the Briciſh parliament, if the 

ſhould ſabmit to its authority, would totally an- 
He thoſe 1b ä and eſtabliſh 
1 | legiſlative 


99 > 
J 


The Boſton-charter a& has made them - 
conſider all the privileges granted them, both 
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legiſlative councils in their ſtead, as they hayg 


done in the province of Quebeck. This and the 


apprehenſion, that their back-fettlements would 


be invaded by a popiſh army from Canada, and 
that the principal deſign of the Quebeck-a& way 


to enable the king to raiſe ſuch an army there, 
and (by means of the influence of the Romiſh 


prieſts and the nobleſſe,) to keep the Canadianz 


in a diſpoſition to enliſt in it, and to be ſo em- 
ployed againſt them, ſeem to have compleated 


the deſtruction of all their confidence in the 

Britiſh parliament, and confirmed them in their 
reſolution of reſiſting its authority. For other. 
wiſe it is hardly to be ſuppoſed, that the accountyg 


which we have repeatedly received from perſons 


of character and experience in America, that a 


great number of perſons of weight and property 


there were friends to the authority of the Brin 


parliament, and would, when properly ſuppor 


by a reſpectable body of troops, declare them- 


ſelves to be ſo, ſhould prove ſo intirely falſe 


and groundleſs. It is hardly poſſible to con- 
ceive that the perſons, who gave theſe accounts, 
ſhould have been ſo intirely miſtaken in their 
judgements and opinions af the ſentiments of 
the Americans; and ſtill leſs ought we to ima- 


vine that they meant to impoſe * govern- 
ment, and bring on the preſent moſt deſtructive 


war. We muſt conclude, therefore, that their 
accounts of the ſentiments of the Americans 
were true in the year 1772, and that ill tbat 
time there were many perſons in America, who 
_ (notwithſtanding 


t * 1 


notwithſtanding the claim of the Britih par 
jament to the Hoke of impoſing taxes 6n be 
inhabitants, and their exerciſe of that right in 
the continvarice of the trifling duty upon tea, 
were friends to Great- Britain, and averſe td 
any meaſiites of reſiſtance to the parliament's 
authority; though they were not diſpoſed ex- 
— to achnowledge its right to tax them. 
t, upon the paſſing of" the- Beſtonscharter 
act and the Quebech- act in the year 17 4, (b 
the former of which their charter-riglits were 
rendered precarious; and by the latter ivy! 
were induted to ſuſpect that even their aſſem- 
blies would fobn be taken from them, if the 
authority of parliament was allowed to be le- 
gally binding on them, ) it ſeems probable” that 
thete friends of government, or Great- Britain, 
thought it neceſfary to change their conduct, 
and go over to the more violent party, who. 
were diſpoſed to reſiſt the authority of parlla- 
ment by force of arms. And it is 2 to 
ſuppoſe, that the moſt loyal of theſe friends to- 
Great-Britain have reaſoned; ever ſince that 
melancholy æta in the politicks of Great-Bri- 
tain, in ſome ſuch manner as the followi 
40 We have hitherto been engaged in 4 = 
pute with our mother countty, not concern- 
„ing the exiſtence of our aſſemblies, nor the 
te free and full exerciſe of their legiſlative 
powers for the benefit of their reſpective 
* colonies, but only concerning their ſub- 
#4 ordination to the ſupreme — 
„ | * Whole 


# 
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whole Britiſh empire, the Parliament 1 
SGreat-Britain. The members of that g 

legiſlature have inſiſted, that the — 
of the American provinces are of the na- 


sture of the common-councils of the corpo-, 


ration-towns'in, the iſland, or kingdom, of 


a Great-Britain, Which have a local and infe- 
riour ſpecies of legiſlative authority, or, as 
it is expteſſed in the American charters and 
4 commiſſions, an authority to make laws, for 


their own good government, not repugnant 


to the- general laws of England, and which 
are known by the name of bye-la ws; but 
without interfering in the leaſt with the 
£ ſuperiour authority of the parliament, which, 


is the ſupream and general legiſlature of the 
whole nation, and has power to bind all the 
ſubjects of the crown in every part of its 
dominions. And we, the ſober and loyal 
party in America, (whom our briſker coun- 


trymen have ſtigmatized with the name of 
Tories, on account of our attachment to 


Great-Britain, ) being convinced by the force 
of the reaſons alledged in that behalf, and 


deſirous of maintaining our union with Great- 
Britain in the moſt perfect manner, have 


acknowledged the juſtice of this pretenſion, 


and have declared ourſelves to bound in 


duty, and willing in fact, to obey the ſu- 
pream legiſlative authority of the parlia- 
ment; though we have wiſhed at the ſame. 


ns: that they would forbear to, uſe. it for. 


* 


* the purpoſe of impoſin 
leave that ſingle and delicate buſineſs to be 
tranſacted by qur, own. aſſemblies, as it had 


© lent party among us has inflamed the le 
Son met a3 Xo 1 

has led away a majority in our afſemblics to 
declare, that they are not ſubordinate in 
any reſpect to the Britiſh parliament, but 
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g taxes on us, and 


always uſed to be till the unfortunate ſtamp- 
act in 1764. Theſe have been our mode- 


© rate and friendly ſentiments towards Great- 


Britain; though a more clamorous and vio- 


a very different kind, and 


perfectly co-ordinate with it, and equal to 
it in authority within the limits of their re- 
ſpective proyinces. Theſe pretenſions we 


are forced to diſapprove; and have, from 
time to time, expreſſed our dilapprobation | 


of them, as far as the over bearing ſpirit of 
the other party, (who have engaged the com- 


mon people on their ſide,) has permitted us 
to do ſo; becauſe we were of opinion, that 


theſe high pretenſions were not only void 


of foundation in truth and reaſon; but that 
they were contrary likewiſe to good. policy, 


as they have an immediate tendency. to 
ſplit the dominions of the crown of Great- 


Britain into ſo many ſeparate and indepen 
dant ſtates, and d ſtroy that happy union 
— hitherto ſubſiſted be- 
tween them. But we had never yet ima- 
gined, that Great - Britain had begun to envy us 
* e of our aſſemblies themſelves, 
O do & and 


and harmony that 
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«© and to Wiſh to have us governed it dure by 
te Officers of the crown, without any ſhare in 


the appointment of the legiſlatures of our 
reſpective provinces, ' But now we have 
—_ to entertain this fie and alarming 
icion. For an act of parliament is lately 
0 in direct oppoſition to the king's 
Pier eiae of October 1763, (which we 
ad always looked upon as a facred inſtru- 
ment, that was binding on the king and 


nation, and could not be repealed without 


a breach of the publick faith, but which 
this act has boldly reſcinded and annulled 
by expreſs words ;) an act of parliament is 
paſſed, to eftablifh, inſtead of 7olerating, the 
popiſh religion in the province of Quebeck 

and to revive the French laws there in al 
matters of property and civil rights ; and, 
conſequently, to reſume, from both the 
French and Engliſh inhabitants of the pro- 


vince, the grant that had been made to them 
by the faid proclamation, of the Engliſh 
laws concerning the 'writ of Habeas corpus, 
and the enjoyment of perſonal liberty, and | 
concerning the trial by jury in all civil actions, 

and of divers other beneficial laws of Eng- 
land; and to eſtabliſh, inſtead of an 


aſſembly, (which bad been promiſed them 


by che aid roclamation as ſoon as the ſtate 


and circumſtances of the faid province would 


permit, ) a legiſlative council compoſed: of 


. — nominated by! the crown z and which 
bh | 1 18 


t 6s ) 


** is not eſtabliſhed for only a ſmall number of 


oy 


1 


years, but is deſigned, (for aught that appears 


ta the conttary in the act,) to be the petma- 


Cc 


nent mode of government for that provinge to 
E. future. generations; and laſtly, nap nt 18 
« a matter that concerns us more nearly than all 


* the reſt,) to enlarge the boundaries ot tha pro- 


vine of Qnebeck ſo as to take in the ſivs great 
* lakes and all the immenſe and very fruitful 


* country contained between them and tha ri 
vers Ohio and Miſſiſippi, and which lies at the 


& back. of gur provinces; with a view, as. it 
| ſhould. ſeem, that this new. and favourite 
7 1 pigs; of government, together with the Ro- 
* man- catholick religion (now alſo, to all ap- 
« pear ance, become an object of faveur with 
; © Great-Britain,) ſhould. prevail throughout all 
* that vaſt country. What then can we con- 
« „ clude from ſuch. an. act of parliament, (the 
4% a of which would ten years ago have 
en thought an impoſſible event ;) but 

1 that Great- Britain is now governed by the 
** counſels, of a ſet, of men, who, going far 
* beyond the late Mr., Grenvilles ſentiments 

66 in their plan of controuling theſe-provinces, 
Þ intend, not barely. to reduce out aſſemblies 
4 to their antient and conſtitutional condition 


pream authority of the Britiſh parliament, 
15 abſolutely to deprive us of, them, and 
en, us by legiſlative councils appointed by 
co yon, in imitation of. * which they 
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ce have juſt now eſtabliſhed in this immenſe 


«© new province, w which they have erected at 


'« the back of our ſettlements ? And if 

ce this be their deſign, it behoves us En 10 
« Americans, if we deſerve the name of Eng- 
* liſhmen, and ſet any value on the liberties 


«© we now enjoy under the protection of our - - 
<. aſſemblies, to unite with heart and hand i in | 


« defence 'of them. In ſũch a cauſe we are 
e ready to venture any thing, even life itſel5, 


5. the continuance of which cannot be plea- 
* fant to us after the extinction of our liberty. 


A We muſt, therefore, now at laſt give up the 
« pleaſing bopes which we, the ſober and 
<« loyal party in America, (who have acknow- 


* ledged- the authority of the Britiſh . 4 5 


* ment over us,) have hitherto OR 7 

< ſeeing: an amicable” concluſion of our 

< ſent diſputes with our mother? country, — 
*© ſhe has ſo far forgot her parental affection 
e towards us as to meditate to reduce us to A 
** ſtate of political flavery :*And we muſt hence- 
< forwards unite outſelves' with our mote vio- 
* lent brethren to carry on their ſchemes of 
6 independance on Great- Britain; ſchemes 


% which we ſhall accede to from the humbler, 
but not leſs cogent, motive of neceſſity, from 
_ < a ſenſe of the impoſſibility of preſervinig our 
former degree of liberty without it, after 
< the diſpoſition which Great- Britain has ma- 
te nifeſted with reſpect to us by this ſurprizing 
* a& for the 5 of Quebeck.” OR 


WY Such 
« HAT 


which they have adopted from ambition; but 


t 1 


Such ſeem to have been the ſentiments of 


5. moſt moderate Engliſh” Americans' upon 
the paſſing the late N bill; and, in 
conſequence of them, refiſtance to 

liamentary authority is become almoſt uni- 
verſal, hardly any perſons among them hav- 


ing, fince that time, appeared to have” any 


inclination to acknowledge and ſupport that 


authority, except the very officers of govern- 


ment in America, who hold lucrative em- 


ploymepts there at the pleaſure of the crown, 
and a few of the the clergy: o the church of Eng- 


land, who are, eag rly deſirous of having a 
proteſtant biſhop fone” to Ametica, and who, 


probably, have no hope of ſeeing. that favourite 


meaſure accofnpliſhed without the interpoſition 
of the authority of the Britiſh parliament. 
This being the ſtate of things, it ſeems ei- 
dent, that all hopes of reconciliation between 
Great- Britain and her colonies, upon any laſt 
ing or cordial terms, are at an end; altos this 
act for tegülatipg the government of the pro- 


vince of - Quebetk ſhall be repealed. And, 


therefore, if we wiſh to retain the colonies in 
America, as members, or parts, of the domi- 
nions of the crown of Great-Britain, in any 
capacity, (either as ſubordinate civil ſocieties, 


or corporations, ſubject to the controul of the 


Britiſh parliament, or as ſeparate ſtates of ſel- 
low - ſubjects of the fame king; having lepiſla- 
tures of their own- co-ordinate with the parlia- 
ment, or legiſlature of Great - Britain,) IK ſsems 
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to be a meaſure, not merely of peu nce⸗ 
expedience, or preferable choice, .abſay 
lute neceflity, to repeal this moſt obnoxious act 
of parliament, and paſs another in its ſtead, whicl 
ſhall be more agreeable to the 1 — 55 conta 
in the royal proclamation of October 1 76 * an 
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9 the Powgs of im fling Taxes in the 


Province of Quebeck, fince the late 
AR for regulating i its Gorernment. 8 


13% 


Proucn the act for regulating. the 2 : 
ment of the province of Quebeck expreſaly 


7 * Ae 


excepts from the power of making laws, which 


it delegates to the Governour and council to be 


eſtabliſhed in it, the power of laying any t 

or duties, within it; and though the Britiſh 
parliament, at the ſame time that it paſſed this 
act for the government of that province, p 
another act for impoſing certain taxes and 
duties on ſpirituous liquors imported into it, 
(which I believe to be both moderate and jur 
dicious, and againſt which no complaints have 
been made inthe province, ); z yet there is ſome 


reaſon to apprehend that the ſaid act for regu- 


lating the government of the province of Que» 
beck may one day or other be conſidered, as 


HOOP veſted the Noun: of. impoling dare 
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t 
the inhabitants! of that province in the c 
alone, without the concurrence of the parlia2 
ment. If this ſhould be tho effect of the ſaid 
| —— I readil _ that it was done inadver- 
it is probable the promoters of 
ever a& 2 no ſuch effect in view at the time 
of paſſing it, but intended to'reſ ve 
of impoking taxes in that province to the king 
and partiament eonjointly.” But till I | think 
there is reaſon to apprehend that the act may 


be conſidered: as having this operation. "My 


. for thinking f ſo are as follows,” 


43 


The royal vrocleimetcn er Otober, 196; 3. 
related equally to all the four new governments 
which were then going to be erected in the 
countries that had ceded to the crown of 


Great-Britain by the definitive Fay of peace 


concluded at Patis in the preceding month of 
February, Theſe governments were thoſe of 
Quebeck, Eaft-Florida, 'Weſt-Florida, and 
Grenada. And the fame promiſes, of bein; 

immediately governed according to the Engli 

law, and of having the Englifh form of colony- 
government, by a Governour, council, and 
aſſembly, eſtabliſhed in them, as ſoon as their 
fituation and circumſtances would admit thereof, 
were made to them all,” In the month of 


July in the following year 1764, the King 
illued letters patent under the great ſeal of | 
Great. Britain, reciting, That in Barbadoes; 


7 all the Britiſh Leeward Mands, here 
© was 
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& was a duty of four and à half Per beali pai 

* upon the export of goods,” and then pro- 
ceeding to impoſe the like duty in tlie ifland 
of Grenada in theſe words, Whereas it is 

*, reaſonable and expedient, and of importance 
to our other ſugar colonies, that the like 
« duty ſhoſWd take place in our ſaid iſland of 
* Grenada, we have thought fit, and our royal 
“ will and pleaſüre is, and we do hereby, by 
«. virtue of our prerogatiye royal, order, direct, 
© and appoint, that an impoſt, or cuſtom; of 
* four and a half per cent. in ſpecie ſhall; 
* from and after the 29th of September next 
cc enſuing the date of theſe preſents, be raiſed 
* and paid for and upon all dead commodities, 
i of the growth and produce of our ſaid iſland 
of Grenada, which ſhall be ſhipped from 
« the ſame, in lieu of all cuſtoms and imports 
duties hitherto collected upon goods imported 
0 exported, into and out of, the ſaid iſland, 
e under the authority of his Moſt Chriſtian 
” 2 y; and that the fame ſhall be col- 
elected. This duty of four and a half per 
cent. was accordingly eollected for ſome years 
in the iſland of Grenada by virtue of theſe 
letters patent, without either an act of the Britiſh | 
arliament or an act of the Governour, council, 
and aſſembly of Grenada, to confirm them, not- 
withſtanding an aſſembly was called in that 
iſland, and fat to do buſineſs in it, in the year 176 5. 
At laſt, in the year 177 2, one Mr. Alexander 
Spb a natural-born- ſubject of Greats 
Britain 


4 Tas. 
Britain, who had purchaſed a plantation in the 
iſland of Grenada in the month of March, 1763, 
and who had paid this duty of four and a half 
per cent. upon ſome ſugars. which he had ex- 
ported from it, brought an action againſt: Mr. 
Hall, the collector of the cuſtoms to whom he 
had paid i it, to compel him to retugn-/ it to him, 
as being money had and received by the ſaid 
defendant Hall to his, the plaintiff's, uſe, it 
having been paid by the ſaid plaintiff in pur- 
ſuanee of the ſaid letters patent of July, 1 
which he contended to be illegal and void 
The defendant: Hall reſted his defence upon | 
the validity of the ſaid letters patent; and the 
jury found a ſpecial verdict, ſtating the whole 
matter; of which the ſubſtance has been here 
related. And this ſpecial verdict was ſolemnly 
argued at the bar of the court of King's-bench, 
and judgement was given on it by the judges 
of that court on the 28th day of November, 
177 in favour of the plalntf Campbell. 
Lord Mansfield, the chief juſtice of the ſaid 
court, delivered the opinion of the court upon 
that occaſion; which was to the following 
purport. He ſaid, that the general queſtion 
upon the ſpecial verdiet was this, to wit, 
4 Wnether the letters patent of July, 1764, 
are good and valid to aboliſh the French duties, 
and, in lieu thereof, to impoſe the ſaid duty 
of four and an half per cent. 1 is pe: im 
all the a Leeward iflands.“ 


N 


tae} 

That upon this queſtion the counſel for the 
defendant had contended: that the ſaid letters 
_ were void, upon two diſtinct grounds, 


In the firſt hace they contended, that, if the 


king had iflued theſe letters patent before his 
aforeſaid, proclamation of October, 15643, (in 
which he promiſed the inhabitants = the ſaid 


iſland the enjoyment of the benefit of the laws 


of England and the Engliſh mode of govern- 


ment by a Governour, council, and aſſembly,) 


they. would nevertheleſs have been illegal and 
void; for that the king can at no time exerciſe 
ſuch a legiſlative een over a rte 


cou 2 


And in the me bios they tid, that, if 


the king had had Caiclent authority before the 
iſſuing of the faid proclamation of October, 


1763, to do ſuch a legiſlative, act, yet that by | 


the faid proclamation of October, 1763, he 
bad diveſted himſelf of that AUBOERY« 


| "Tack Mansfield declared that all the judg * 
of the court were of opinion with the plaintiff's 
counſel upon this latter point, to wit, that the 

king had by the ſaid proclamation of October, 
1763, diveſted bimſelf of this legiſlative power; 

and therefore they gave judgement for the 
plaintiff. But he declared it to be clearly his 
own opinion, and did not intimate that any of 


the other Judges differed from him upon that 
X . 
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ee that in the interval of time * 
the e of the iſland of Grenada to the crown 


of Great-Britain by the treaty of peace in Fe- 


bruary, 1763, and the proclamation in October, 
1763, the king had a power of impoſing the 
ſaid Nato of — and a half per cent. upon 
goods exported from the iſland of Grenada by 
virtue of his letters patent under the great ſeal; 

and conſequently that, if the ſaid letters patent 
for impoſing the ſaid duty had been paſſed 
before the {aid proclamation of October, 1763; 
inſtead of after it, they would have been legal 
and valid, and the judgement in that action 
muſt have been for the detendant. 


Amongſt other arguments, or rather autho- 
rities, in ſupport of this royal prerogative of 
impoſing taxes on the inhabitants of conquered 
countries, Lord Mansfield, in delivering the 
judgement of the court on the aforeſaid occaſion, 
mentioned the opinion of Sir Philip Yorke, 
(who was afterwards Lord Chancellor Hard- 
wicke,) and Sir Clement Wearg, when they 
were attorney and ſollicitor general, upon a 
caſe referred to them by the privy council. 
This caſe was as follows. In the year 1722, 
the aſſembly of Jamaica being refractory, it 
was referred to Sir Philip Yorke. and Sir Cle- 
ment Wearg to confider what could be done 
if the aſſembly ſhould continue to with-hold 
all the uſual . Upon this they reported 


as s follows: That, if! Jamaica was 15 to 
= pp 2 cc < be 
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ce be conſidered as a conquered iſland, the king 
* had a right to lay taxes upon the inhabitants: 
5 but, if it was to be conſidered in the ſame 
4e light as the other colonies, no tax could be 
c impoſed upon the inhabitants but by an 
« aſſembly of the ifland, or by an act of par- 
te lament.” This opinion Lord Mansfield laid 
great ſtreſs on, and adoptee. 


Now, if this opinion is true, I apprehend 
that it will follow that it, is at this time lawful 
for the king by his lerfers patent under the 
great ſeal to impoſe taxes on the inhabitants of 
the province of Quebeck, by virtue of that 
clauſe in the late Quebeck-a&, in which it is 
enacted, © that the ſaid proclamation [of Octo- 
ber, 1763], ſo far as the ſame relates to the 
Said province Quebeck, and the commiſſion, &c. © 
be revoked, - annulled, and made void, from and 
after the firſt day of May, one thouſand, ſeven 

undred, and ſeventy-five.” For, ſince this pro- 
clamation is hereby reyoked with reſpect to the 
province of Quebeck, it ſeems naturally to 
follow that the king's power with reſpect to 
that province muſt, in all caſes not provided 

for by the ſaid act, be the ſame as it was before 
the ſaid proclamation was publiſhed, and con- 
ſequently that it will extend to the impoſition 
of taxes upon the inhabitants of that province, 
there being no proviſion in the ſaid act con- 
cerning the perſons in whom the power of 
laying taxes ſhall be veſted, but only an ex- 

* ö ception 
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teption of it in the clauſe which delegates the {1 
power of making laws to the Governour and 1 
council of the province. And thus the late il} 
parliament will, by the late Quebeck- act, have, | lh 
inadvertently and by neceſſary inference, conveyed " 
to the crown alone a power of taxing all the [5 14 
inhabitants of the province of Quebeck, (which 
they alſo . over more than half Norten I 
America,) at the fame time as they, deliberately | "iy 
and expreſsly, conveyed to the Governour and 1 
council of the ſaid province a power of making, li 
with the ſubſequent aſſent of the crown, all 1 
ſorts of laws in the ſaid province, excepting 10 
ſuch as relate to the impoſition of taxes. This mil 
is one of many inſtances of the looſe” and 0 


negligent manner in which that moſt important 
| act is drawn up. e 1 
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Now, ſince this is the uſe which may one 
day be made of the aforeſaid clauſe in the 
Quebeek-act, (which revokes the king's pro- 
clamation of October, 1763,) by means of the 
_ aforeſaid opinion of Lord Mansfield upon the 
firſt point that was inſiſted on by the plaintiff's 
counſe] in the aforeſaid caſe of Campbell and 
Hall, it ſeems reaſonable, in caſe the ſaid 
Quebeck-a&t ſhould not be repealed, but only 
amended, and the aforeſaid proclamation of 
October, 1763, ſhould not be revived in the 
{aid amending act, I fay, it ſeems reaſonable 
in ſuch caſe to guard againſt this concluſion | 
by an expreſs clauſe that ſhall veſt the pon . 
8 gh tel N 


. 


FT. 
of impoſing taxes on the inhabitants of the 


the ſaid province, until an aſſembly of peg. 
ple ſhall be eſtabliſhed in it, in the parlia- 


ment of Great- Britain. With this view it 
would be proper to correct the ſecond ſection 


of the draught of an act of parliament for 
eſtabliſhing a legiſlative council in the province 
of Quebeck for only ſeven years, which is 


recited in the Account of the Proceedings, &c. 
from. page 50 to page 74, (ſuppoſing that 
draught were to be adopted as part of an act 


of parliament for amending the preſent Que- 


beck- act, ) in the following manner. 


II. PROVIDED always, and IT 18 
HEREBY FURTHER ENACTED, that 
none of the ſaid laws, ſtatutes, or ordinances, 
ſhall in any degree tend to the impoſing any 
duties, or taxes, on the inhabitants of the faid 
province; and that, ſo far as any of the faid 
laws, ſtatutes, or ordinances, ſhall have any 


ſuch tendency, they ſhall be utterly void and 


of no effect or authority whatſoever ; and that, 


during the continuance of this preſent act, no 


duties, or taxes of any kind, ſhall be impoſed 


on the inhabitants of the ſaid province by any 


other authority than that of the parliament of 


Great-Britain. See the Account of the Proceed- 


ings, &c. page 63. 
| But, as the Quebeck-a&t is liable to ſuch a 


number of very capital objections in almoſt, 


every part of it, it is to be hoped that, when it 


next 


2 
* 
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next undergoes the conſideration of patliament; 
it will not be amended, but totally repealed; 
and the king's proclamation of October, 1763, 
again revived with reſpe& to that province, 
with ſuch explanations and corrections as ſhall 
be judged neceſſary for the domeſtick happineſs 
and ſatisfaction of the Canadians ; agreeably to 


what has been ſaid above in pages 436, 446. 


For there never; as I believe, was a written 


compoſition of any kind, that gave a juſter 
handle to the application of Martial 8 ite | 


diſtich. 6 


Emendare tuos, O F hat libellos 
Non multæ poſſunt, Una litura poteſt. 


J 


A ow af K Reconciliation with 


the ——— Provinces of North- 
America, without exempting them 


from the Ae of e a 
Parliament. at +4: 


I* the firſt pl plabe, 10 r 
and thereby re-eſtablith t the — 8 

tion of October, 1763, with reſpect to — pro- 

vince of Quebeck, and reduce the extent of the 

ſaid province to what it was before the late 


en dhe Sate 


Rey" or, perhaps, (if it ſhall be thought | 
neceſſary, 
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Pecos upon a full inquiry into the matter 


by the teſtimony of ſea-officers acquainted'with 


Newfoundland and the gulf of Saint Lawrence, 
and the faſheries and trade carried on in thoſe parts, 
and by the teſtimony of merchants acquainted 
with the ſame ſubjects,) ta enlarge the former ex- 
tent of the province of Quebeck, as ſettled by the 
proclamation of October, 1763, by the addition 
of the coaſt of Labrador, which by the ſaid 
proclamation were made part of the govern- 
ment of Newfoundland: but by no means t6 


put all the interiour part of North-America inty 


the province of Quebeck. 


Secondly, After thus repealing the Quebeck- 


act, and reviving the king's proclamation of 
October, 1763, and reducing the province of 
Quebeck to a reaſonable and moderate extent, 


capable of being governed by an aſſembly in 
purſuance of the promiſe in the ſaid royal pro- 


clamation, To aſcertain the laws of the pro- 
vince. This ſhould be done by expreſsly 
mentioning and confirming the petition of 


right, the habeas corpus act, the bill, ot de- 
claration, of rights in the firſt year of king 


William and queen Mary, and perhaps a few 


other ſtatutes that are ſingularly: beneficial and 


favourable to the liberty of the ſubject, and 
then by confirming; in general terms, the reft 
of the laws of England, both criminal and 


civil, excepting the penal laws againſt the exer- 


ciſe of the popiſh religion; which ſhould be 


declared 


FO * a 
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declared to.be 0 * they. have always — 


underſtood to be, ) utterly null and void with 

reſpect to that province, and excepting alla the 
laws relating to the tenure of land, the manner 
of conveying it, and the laws of dower and 
inheritance, at leaſt with: reſpect to the children 
of marriages already contracted, or which ſhall 
be contracted before. a giyen future day, and 
declaring that upon theſe ſubjects the former 
enn aws of the province ould Pein force. 
But che laws of England 2 diſqualify 
- Papiſts from, holding places of truſt and profit, 
ought ſtill to be continued in the province, 
4 the penal laws ſhould be aboliſhed ; 

the former laws being net laws of perſecution, 
- but. of, ſelf-defence... Yet the king might, if 
. he- pleaſed, extend his bounty to. thoſe people 

"ri figned the French petition, and to ſuc 

ther perſons of the Roman-Catholick religion 

he thought fit, by granting en PFofions. 


(44 {? { 


.neurial juriſdictions in Canada, for the Kati 


faction of the great body of the freeholders 


of the province. If this cannot be done con- 
fitently: with juſtice and the terms of the capi- 
tulation granted by Sir Jeffery Amherſt in Sep- 
tember, 1760, without giving the ſeigniors a 
pecuniary compenſation for the loſs of theſe 
juriſdictions, (though Lincline to think it might, ) 
ſuch pecuniary rr ought to be 
8 29 given 
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C 490 |] 
given them. The expence ef a week extra- 


ordinaries to the army at Boſton would be 


more than ſufficient to make theſe 
tions in a large and unple manner. 


Thirdly, Having thus afceriningi the laws 
of the province of Quebeck, it would be 
proper to provide for the convenient adminiſtra- 
tion of juſtice in it, either by adopting the plan 
ſet forth above in pages 343,---359, or ſome 


other that hell be owe Ktrer for the purpoſe. 


Fourthly, To provide a | cottipetentlegillature 
for the province of Quebeck, - The beſt le- 
giſlature that could be provided for it, would, 
as I believe, be a proteſtant aſſembly choſen 
by the freeholdets of the country, whether 
Proteſtants or Romian-Catholicks. - The next 


beſt, 1 ſhould be inclined to think, would be | 


a legiſlative council conſiſting of proteſtants 
only, ſuch as is propoſed in the draught of 
an act of parliament — in the Account 
F the Proceedings, Oc. pages 5074, With 
the corrections herein above mentioned in pages 

232, 233, 234, and 486, to be eſtabliſned for 
only ſeven years; in which all the members 
ſhould be made independent of the Governour, 
ſo as to be neither removeable nor ſuſpendible 


by him upon any occaſion whatſoever, though 


they might be removed by the king by his order 
in council. They ſhould be thirty-one in 
D or 3 more; and ſhould: all ſign 
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the ordinances: for which they gave their votes; 
and ſhould be paid forty ings each, every 
time they attended the meetings of the council, 
in order to induce them to attend in conſiderable 
numbers; as the juſtices of the peace in Eng- 
land are intitled to a pecuniary allowance for 
attending the quarter-ſeſſions of the peace, and 
the directors TE the Eaft-India company for 
attending the meetings upon the affairs of the 
company; and the members of the Houſe of 
Commons are intitled to wages from their 
conſtituents for attending parliament, though | 
now they forbear — them. But they 

ſhould receive no general ſalaries from the 
crown, not depending upon their attendances; 
as fuch a l tend to nothing but to 
make them dependant on the crown, and con- 
temptible in the eyes of —_ le rs to 
ſuch à legiſlative council, confiſting of pro- 
teſtants only, a general alembiy of the people, 
conſiſting of proteſtants and papiſts indiſcrimi- 
nately, ſeems to be the moſt proper legiſlature 
for the province. And to the eſtabliſhment 
df ſuch an aſſembly but few objectione can 
now be made, ſince the Engliſh ſettlers in the 
province, on the one hand, — declared that 
they are willing to acquieſce in the eſtabliſn- 
ment of ſuch an aſſembly, and the king and 
parliament; on the other hand, have, (by paſſing 
the Quebeck-· act and permitting Roman-Ca- 
tholicks to hold all ſorts of offices, ſeats in the 
n council” of the province, judicial 
Qꝗ 2 offices, 
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offices, arid even military commiffions,) des 
clared that they conſider the old opinion; 
ec that Roman-Catholicks were not fit perſons 
to be inveſted with authority under the Britiſh 
government, as ill- grounded with reſpect to 
the province of Quebec. For certainly, if 
there is any hardſhip in excluding papiſts from 
holding places of truſt and profit in the pro- 
vince, there is a ſtill greater hardfhip in ex- 
cluding them from being choſen members of 
an aſſembly of the province, a e 


Fifthly, To repeal the Boſton- charter act; 
and to paſs a reſolution in both houſes of pars 
liament, that, for the future, no charter of any 
American colony ſhall be taken away, or al- 
tered in any point, by the Britiſn parliament, 
without, either, on the one hand, a petition | 
for that purpoſe to the two houſes of parlia- 
ment, or to the king's majeſty, from the 
aſſembly of ſuch colony, whoſe charter is pro- 
poſed to be either taken away or altered, or, 

on the other hand, a ſuit at law by a writ of 


ſcire facias to repeal the ſaid charter, regularly 


carried on in the court of Chancery in Eng- 
land, upon a charge of ſome abuſe of the 
powers of the ſaid charter by the people of 
ſuch colony, or of ſome other miſdemeanours 
committed by them, which may be a legal 
ground of forfeiture of the ſame, and a judge- 


ment of forfeiture pronounced in conſequence 


of ſuch ſuit after a full hearing of the ſame, 


1 

and alſo a re-hearing in parliament: of the 
charges in the ſaid ſuit and of the proofs 
brought in ſupport of them, and of the argu- 
ments which may be alledged both for and 
againſt the ſaid colony by counſel, and an ap- 
probation and confirmation of ſuch judgement 
of forfeiture by both houſes of parliament in 
conſequence of the ſaid re-hearing of the whole 
N DES 1 Ef OM 66 ; 
Buch a reſolution of the two houſes of par- 
liament would give the Americans a ſtrong 
moral aſſurance that the privileges granted 
them by their. charters would not be lightly 
and wantonly altered for the future upon the 
haſty ſuggeſtions of men little acquainted with 
their hiſtory and condition, and whoſe notions 

of government are very different from their own, 


, Sixthly, To repeal the trial-a&, for trying 
officers or ſoldiers, who ſhall be indicted for 
murder in the Maflachuſets bay, in others of 


the American provinces, or in England. This 


act, I am perſuaded, was intended only for 
the purpoſes of juſtice, and to procure a fair 
trial to the officers and ſoldiers who ſhould 
happen to be indicted for actions done by them | 
in the courſe of their duty as aſſiſtants to tha 
civil magiſtrate in the execution of the laws, 
and not to ſcreen. them from puniſhment when 
they were really guilty of murder, or had 
occaſioned the death of his Majeſty's ſubjects - 
5 | N | 4 


tal 


in that province without ſuch juſt and lawful 


cauſe, And I am further . that, in 
fact, it would not. fereen from puniſh- 


ment, provided the charge — ſupported by 


proper teſtimony; but that the ſaid juries that 

ſhould try theſe indictments, - —— in 
England or America, would readily convict 
ſuch officers and ſoldiers of murder, if they 
were really guilty of it, and proved to be 


by ſufficient evidence. But the difficulty of 
curing the witneſſes to the facts to come 

acroſs the Atlantick ocean to give evidence 

eoneerning them is fo great, that it may al- 


moſt be conſidered as unſurmountable ;* and 
conſequently this method of trying ' thoſe 
offences may be reckoned to he impratiicable, 
— the ſpirit of juſt ice and im- 
e by Mek: the the juries . 


e governed. And for this reaſon che act 


ought to be repealed. However, as this act 


is Only a temporary one, and will — of 
itſelf in two years, it is a matter of much 


leſs conſequence than the act for altering the 


charter of the Maſſachuſets hay and the Que 
beck-act. Thoſe are the acts which have 
brought on chis civil war, and which, I ap= 


prehend, muſt 7 ane; repealed” before 8 
can be reſtored. * 


” 8 2 , 1 £54 , ; 28 * ; | 
Seventhly, Topabe reſolition-of dan * . 
of parliament, that, for the future, no tax or 


duty of any kind, 2 3 
0 


arr. 


_— 


twt 


of: the: Parhament of — -apon *tike 
Majeſty's fabjes'refiditig in theſe proviiees f 
Nevth Americaia which uffemblies of che pepe 
Are eſtabliſtd, until the ſald des {hall 
Have been permitted to ſend repreſentatives > 
the Britiſh purliatment, ing Unly uch nes 
or duties, upon goods A Gut of, und I- 

potted into, the fait f , us fall Ve 

thought neceſfary- for The > ARA of the 

trade of the faid provinces ; and chat, when 
ſach taxes, or duties, ſhall be laid by tte SN 
parlament en anhy of the aid iprovinees, *he 
Whole amount of the fame- 


Ae 
by acts of the aſſemblies of che provinces mm. 


| 1 


ne _ mall be collected, MEE was 
by: donor * ah athin — — — 
Ae to the publiek the admiſſion of repre 
ſentatives from the American colonies: into thie 
Britiſ Houſe of Commons; becaute: DRU, 
obſerved a diſinclination in both the crontend- 
ing parties to adopt a meaſure of this ind, 
which: otherwiſe I ſhould think the eaſſeſt and 
moſt natural method of reconciling and unit. 
ing them. But what I here rapid e is to 
yoo the Americans ſatisfa@tion and ſecurity, 

y- declaring a reſolution-nop-tax them by 
the authority of the / Britiſh parliament, ef 
which they have expreſſed ſo great a dread 
and averſion, and at the fame time to favethe 
honour and dignity of that ſupreme legiſlature 
yi all che Britin dominions, by 

El „ 
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them, not to give up their right and authority 
to tax the inhabitants of the American pro- 
vinces, but only to forbear the exerciſe of it 
till they have taken a ſtep towards the amend- 
ment of the conſtitution of their own body, 
which the moſt ſtrenuous advocates for their 
authority acknowledge to be agreeable to 
equity, in caſe it is the intention to uſe that 
authority for the purpoſe of taxing America. 
For the late Mr. George Grenville himſelf, 
and others of the moſt zealous defenders of 
the rights of the Britiſh parhament, have 
acknowledged that ſuch an alteration in the 
.conſtitution of the Britiſh Houſe of Commons 
by admitting into it a reaſonable number of 
members for the American colonies, (agree- 
.ably to what was done a hundred years ago in 
the caſe of the biſhoprick of Durham,). would 
be perfectly conſtitutional and equitable, - and 
could not well be refuſed to the Americans, if 
they were to deſire it, and to declare a willing - 
neſs to ſubmit, in conſequence of it, to the au- 
thority of parliament in all things in the ſame 
manner as the inhabitants of Great- Britain. 
Until therefore an offer of this kind is made 
to the Americans and refuſed by them, it can 
be no derogation to the honour of parliament, 
but rather a proof of their equity and mode - 
ration, and therefore honourable to them, to 
forbear to exerciſe their authority over Ame- 
rica in this delicate and dangerous buſineſs of 
taxation. And, as the people of W = 
5 cem 
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vinces, to lay on the inhabitants of the ſame for 
the ſaid purpoſe : and that a ſeparate receiver and 


%. 


dience in the ſaid province, and no longer, and 


this forbearance of the exerciſe of the autho- 
loſs of honour to Great-Britain, and wi 


. 2 Eiphtlily, . That all the quit-rents, and other 
royal dues, collected in the provinces of America, 


the taxes which it may be neceſſary for the go- 


dues, be appointed by the' ſeveral governours 
of the ſaid provinces reſpectively in every ſe- 


during the pleaſure of the governour of the 


of the governour, council, and aſſembly of 
the ſaid province. But the portions of the ſaid 
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ſeem hardly more diſpoſed to make ſuch an 
offer than thoſe of America are to accept'it, 


rity. of parliament may be continued for many 
years fo come, perhaps for ever, without an 


great joy and ſatisfaction to the Americans. 


Thall be appropriated to the maintenance of the 


civil governments in the ſame, and ſhall' be | 
employed in the 1 5 of the ſalaries of the | | 
governours, and judges, and ſheriffs'or provoſt- pl 
 tmarſhalls, and coroners, and other officersofjuſtice || 


and civil government in the ſame, ſo as to leflen 


vernours, councils, and aſſemblies of the ſaid pro- j 
colle&or of the ſaid quit-rents' and other royal 


parate province, who ſhall hold his ſaid-office 
province to which he ſhall belong, and his reſi- 
who ſhall receive and etyoy ſuch ſalary, or fees, 
or other emoluments, during his continuance 
in his ſaid office, as ſhall be allowed by an act 

c 


9 


is 


quit rente * ſhall be aſſigned to the 50er. 
nour, and judges, and other officers 0 126 

overnment in the ſaid provinces reſpectively, 

all be ſuch as his Majeſty, in his royal wildom, 
ſhall think fit to appoint, 


Alſo it ſhould be provided that no Federer, 
judge, or other officer of the civil government 
of any ſuch province, ſhould receive any part 
of the ſalaries ariſing from theſe quit- rents, or 
other royal dues, during the time of his abſence 
from the ſaid province, or, after his return to 
the province, in conſideration of his having 
held the ſaid office during ſuch abſence; but 
that ſo much of his ſaid ſalary, ariſing from 
the faid quit-rents and other royal dues, as 
would have accrued to him in the ſaid ſpace of 
time, if he had reſided during the fame in the 
ſaid province, ſhall be deemed to be forfeited 
by his faid abſence, and fhall make a part of 
the publick treaſure of the province, and be 
diſpoſed of by the joint act of the governour, 
council, and Ab of the faid province. 


The amount of theſe quit-rents and other 
royal dues in America ſhould be made good to 
* Majefty out of the ſinking fund. 


ga Ninthly, The offices of ſecretary of the 
province, clerk of the council, regiſter of deeds 
and patents, or clerk of the inrolments of 


deeds and patents, provoſt-marſhall, or ſheriff, 
commiſſary 


| B 
egmamilſary of ſtores, receiyeregeneral gf the 
king's revenue, coroners, Clerks, or regiſters, 
of the courts of juſtice,” naval Officer, collec 
of the cuſtoms, comptroller of the cuſtoms, and 
all other offices of the civil government in eyer 
province, ſhould be given to perſons refident in 
the province, to be executed by themſelves, | 
without a power of making deputies ;, and thi 
fees to be taken by them ſhould be ſettled: h 
acts of the governour, council, and allembl 
of the ſaid province in which they are holden) 
and they ſhould be holden during the pleaſure 
of the governour, or of the king, as his Ma- 
jeſty, in his royal wiſdom, ſhall think fit, but 
ſhould never be given by patents under the 
great ſeal of Great-Britain, to be holden dur- 
ing the lives of the patentees; and, much leſs, 
ſhould they be granted in reyerfion : and they 
| ſhould be holden by ſeparate officers, fo that 

no two of them ſhould be holden by the ſame 
Perſon. "cr 44 rect} bes 


The preſent patentees of any of theſe of- 
fices ſhould have compenſations made to them 
for the loſs of their patents by penſions for 
their lives payable out of the ſinking-fund. 


Tenthly, / In the governments called royal 
governments, (which are carried on by virtue 
of the king's commiſſion” only, without a char- 
ter,) the councils of the ſaid provinces ſhould 

be made more numerous than they now are, 
1 ˙ oi 
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and ſhould be appointed for life, or durin 
their good behaviour. They now uſually 
conſiſt of twelve members, all of whom may 
be removed at the pleaſure of the crown, 
and ſuſpended from the execution of their 
offices by the governours of the reſpective 
eh are, till the pleaſure of the crown can 
e known. This renders them of little 
weight and conſequence in the eyes of the 
people, and conſequently of little advantage 
to the governour in ſupporting his majeſty's 
authority, and preſerving the peace of the 
province.” It would, therefore, be proper 
to enlarge their number to at leaſt 23 mem- 
bers, and, in the more populous provinces, 
to a greater number, (in Virginia, perhaps, 
to 43,) of whom at leaſt 12 ſhould be ne- 
ceflary to make a board, and do buſineſs, 

and to appoint them for life, or durin 
their good behaviour, ſo that they could not 
be removed from their faid offices without a 
charge of ſome miſconduct that ſhould be a 
ſufficient ground for removing them from the 

ſaid office, and a proof and conviction of 
the ſame in a trial by jury upon a writ of 
ſcire factas to repeal the patent by which they 
had been appointed to ſuch office, or ſome other 
law-proceeding analogous to ſuch. writ. This 
numerous council ſhould be the legiſlative 
council of the province, and ſhould concur 
with the aſſembly of the people in making 1 55 
. ä 
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But, for the executive part of government, the 
king might appoint a leſſer council, conſiſt- 
ing of not fewer than 12 perfons, who ſhould 
be a council of ſtate to adviſe the governour 
in all thoſe matters relative to the execution 
of the powers of his commiſſion, | in which 
he was directed by his commiſſion to act 
with the advice of his council. And ſeven 
members of this council ſhould he neceſfary 
to make a board, or do bufineſs. The 
members of this council ſhould hold their 
places at the pleaſure of the crown, as the 
king's privy-counſellors do in England ; but 
ſhould not be removeable,. or ſuſpendible, by 
the governour. They might either be the 
members of the greater, or legiſlative, coun- 
cil, or not, as his Majeſty, in his royal wil- 
dom, ſhould think fit. Tp 


This meaſure, “ of making the members 
of the legiſlative councils more numerous than 
they now are; and independant of the crown, 
in order to give them more weight and digni- 
ty in the eyes of the people, and thereby to 
render them more eapable of being uſeful in 
the ſupport of his majeſty's government, is 
recommended by ſome of the warmeſt friends: 
of Great-Britain in North-America; of which 
I will mention an inſtance or two. In the 
' year 1774 a very ſenſible pamphlet was 
publiſhed for Thomas Cadell, in the Strand, 
F | PW 5 AG. 


intitled, © Confiderations on certain political 


tranſactions of the province of South-Curolina.“ 
This pamphlet has been generally aſcribed to 
Sir Egerton Leigh, baronet, his majeſty's at- 
torney-general for that province. But, who- 
ſoever the author of it may be, be appears to 


be a perſon well acquainted with the affairs 


of America, and more eſpecially of that pro- 
vince, and a zealous friend to the intereſts of 
Great-Britain in America, and to the conti- 
nuance of an amicable connection between 
the two countries upon the old footing of 
a ſubjection of them both to the ee 
ty of the Britiſh parliament. In pages 68, 
69, 70, of this pamphlet there is the follow- 
ing paſſage: In my apprehenſion, it ſeems 
« abſolutely neceſſary that the numbers of 
the council ſhould be encreaſed and for 
* this plain and obvious reaſon, becauſe a 
body of twenty- four counſellors, for in- 
* ſtance, appointed by the king from the 
* firſt rank of the people, moſt diſtinguiſhed 
« for their wealth, merit, and ability, would 


« be a means of diffuſing a conſiderable in- 


« fluence through every order of perſons in 
8 ry , OL pe 


e the community, which muſt extend very 


« far and wide, by means of their particular 
« connections; whereas a council of twelve, 
« ſeveral of whom are always abſent, can 
« have little weight, nor can their voices be 
« heard amidſt the clamour of prevailing 
* numbers. F 


« think 
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US think this body, acting leg iffath ively, 
„ qught to he made inc ehendent, 57 holding 
that ſtation during the term of their na- 
tural lives, and determinable only on that 
event, or on their intire departure from 
the provitice. But the fame perſon might 


nevertheleſs, for proper cauſe, be diſplaced 
from his ſeat in council; which regula- 


tion would,” in a great meaſure, operate 


as a check to an arbitrary governour, Who 
would be cautious how He raifed a power- 


ful enemy in the upper houſe by a raſh 
removal; at the ſame time that the power 
of removal would keep the member with- 


in proper bounds, The life-tenure of his 5 


legiſlative capacity would likewiſe lf 


ciently ſecure that independency which is ſo 


neceſſary to this ſtation, and fo agreeable 
to the conſtitution of the parent- ate. 1 
know ſome folks will raife both ſeru ruples 


and fears; but for my own part, I think 


without much reaſon : for if we attend to 
the workings of human nature, we ſhall 
find, that a certain degree of attachment 


commonly ariſes to the fountain from 


whence an independent honor flows, Op- 


poſition ſeldom ſettles upon the Perlons | 


who are raiſed 'to dignity by the favour of 
the crown, it having ſo much the appearance 
of ingratitude, one* of the moſt deteſted 
viees; and it ever acts a fait and /anguid 

Fx part, 
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56 part, till a deſcent or two are paſt, and 
26. author of the elevation is extinct. 
&« From ' this reaſoning it ſeems. tolerably 
te clear to me, that the legiſlator being for 
e life, and deriving his conſequence from 
« the crown, will rather incline to hat 
* ſcale; and it is not probable that his op- 
«« poſition could in any inſtance he rancorous 
« or factious, alm as, though his life- 
« eſtate is ſecure, he would not with un- 
t neceſſarily to excite the reſentment of the 
«© crown, or exclude his Goran, or con- 
* nections, perhaps, from ſucceeding after- 
te wards to ſuch a poſt of honour and diſ- 
« tinction in their native country: in ſhort, 
te this idea ſeems to admit ſuch a gualified 
« dependency, as will attach the perſon to 
« the fide of the crown in that propor- 
« tion which the conſtitution itſelf allows, 
« and yet ſo, much real independency, as 
« will make him ſuperior to acts of mean- 
« neſs, ſervility, and oppreſſion. Whether 
e theſe ſentiments are well founded, or 
© not, I ſubmit to the impartial judge- 
« ment of my reader; what I principally 
« mean to infer is, that the happineſs f 
ce theſe colonies much depends upon a due 
* blending or mixture of power and depen- 
« dance, and in preſerving a proper ſubordi- 
* nation of rank and civil diſcipline.” . And 


in pages 72, 73, of the fame pamphlet is 
toes. are 


* 


the following. cannot o 
ſuhject wi out — my ſincere con 
ge cern, ps ſuch unhappy. . diſputes divide 
© mens minds, and diſtrac-the:publick-coun= 
* cils of this country; and I have preſumed 
5 to offer theſe conſiderations to the world, 
« that the ſubject may be fully underſtood, 
% and that this colony as well as "others may 
*, judge of it with the greater eaſe: and cer- 
*© tainty, by ſeeing) every fact fairly ſtated and 
0 candidly diſcuſſed. But I muſt again re- 
t peat, that twelve members of the council 
** bear no kind of proportion to the numbers 
% of the Lower Houſe, which conſiſts of 
« forty-eight members: and what ſtill adds 
c to the defect is, that, as ſeveral of the 
council are frequently and neceſſarily ab- 
6 ſent on their own private concerns, and it 
« often happens, that others are either abſent 
„ from. the province, or, through ſickneſs, 
are unable to attend, the council ſeldom 
e confiſts of more than five perſons; and 
% commonly only three allemble to diſpatch 
the moſt weighty concerns. This circum- 
«. ſtance leſſens the real and conſtitutional 
_ « dignity which this body are intended to 
© maintain, and the people cannot be taught 
to reverence or reſpect an inſtitution, the 
* bufineſs whereof is tranſacted, like a court 
* of quarter ſeſſions, by three juſtices of 
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* WF. Hence it is, that the middle branch 
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5 is in à manner overwhelmed by the force” of 


e numbers in the Lower Houſe, and that 
tc they fall into deriſion and contempt. for the 
_ © want of numbers in their own. : I theres 


te fore moſt ardently with to ſee this evil re: 


* medied, by ſuch an addition to the number 
« of his Majeſty's council, as that twelve 
* members at leaſt may always be aſſembled 
© on the buſineſs of the ſtate ; then, and not 
& till then, will this middle branch be able 
** to maintain a proper balance t6 ſuppott 
te their own conſtitutional importance, and 
ce to withſtand the overbearing attempts, and 
< the haughty Encroachments of the Lower 
« Houſe. 


60. ſincerely wiſh the laſting happineſs a = 


< the colony of South Carolina; and I am 
firmly perſuaded, that nothing is ſo likely 
e to promote it, as a timely and ſpeedy inter- 
* poſition. on the part of the crown, and a 
« decifive ſettlement of theſe uneaſy eonten- 
« tions upon the ſound. W of he 
10 * Engliſh conſtitution.” 15 


And the late Mr. Andre Oliver, (who "Ba 


firſt Secretary, and afterwards Lientenant-go- 
| n of the province of the Maſfachuf-ts 


bays) in one of his letters: to. the late Mr. 


Thomas Whately, (who had: been ſecretary 
to the Treaſury under the late Mr. George 


Greaville,) dated F en 13, 1769, writes 
as 
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FR follows. Vo obſerve upon tvo defects 
e in our conſtitution, the popular election of 
«« the council, and the return of juries by 
« the towns. The firſt of theſe ariſes from 
« the charter itſelf; the latter from our pro- 
*© vincial laws,----As to the appointment of 
*'the council; I am of opinion that neither 
* the popular elections in this province, nor 
« . their appointment in what are called the 
* royal governments; by the king's mandamus, 
* are free from exceptions, eſpecially. if the 
% council, as a legiftative body, is intended 
te to anſwer the idea of the Houſe of Lords 
e in the Britiſh legiſlature. There they are 
© ſuppoſed to be a free and independent body, 
*© and on their being ſuch; the ſtrength and 
© firmneſs of the conſtitution does very much 
te depend: whereas the election or appoint- 
e ment of the councils in the manner before- 
& mentioned renders them altogether de- 
<< pendent on their conſtituents. The king 
& 1s the fountain of honour, and as ſuch the 
e peers of the realm derive their honours 
 « from him, but then they hold them by a 
te ſurer tenure than the provincial counſellors, 
* who are a ted by mandamus. On the 
« other hand; our popular elections very 
te often — them to contempt; for no- 
1e thing is more common, than for the repre- 
« ſentatives, when they find the council 2 
45 little untractable at the cloſe of the year, to 
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remind ' them that May is at hand. 2 
It is not requiſite, that I know of, that a 
counfellor ſhould be a frèeholder. Accor 
ding to the charter, his reſidence is a ſuffi- 
cient qualification : for that provides only 85 
that he be an inhabitant of, or proprietor 
of lands within, the diſtrict for which he 
is choſen: whereas the peers of the realm 
ſit in the Houſe of Lords, (as I take it,) 
in virtue of their baronies. If there ſh6uld 
be a reform of any of the colony-charters, 
with a view to keep up the reſemblance of 
the three eſtates m England, the legiſlative 
council ſhould conſiſt of men of landed 
eſtates. But, as our landed eſtates here 
are ſmall at preſent, the yearly value of 


{,.100 ſterling per annum might, in ſome 
of them at leaſt, be a ſufficient qualifica- 
tion. As our eſtates are partible after the 


deceaſe of the 3 the honour could 
not be contin in families, as in England. 
It might however be continued in the 
appointee quamdiu ſe bene geſſerit, and proof 
might be required of ſome 1 
before a ſuſpenſion or removal. Bank- 
ruptey alſo might be another around for 
removal. The king might have the 
immediate appointment [of theſe counſel- 


lors] by mandamus, as at preſent in the 


royal governments.” . Beſides this le- 
« gilaſv council, a COT council might-be 
FE eſtabliſhed; Fl 


tt eſtabliſhed _—_ r tber are 1 wy 
very reſpectable, and of prodigious weight in 
favour of ſuch an amendment of the co 
tutions of the king's couneils in North 
America. Alterations of thoſe governments 
in favour of liberty, that are ſuggeſted and 
recommended by ſuch friends to the R 
= Kor rag as the authors of the foreę 
paſſages, ſcem to be” indiſputably reaſon- 


1 2 and i expedient, and fit to 1 en * 
Great-Britain, 


N ET „ 


- | Bleventhly, 70 1 ks telolutiogs in 

both — of Parliament, that it is not ex- 
pedient to require the American colonies to 
contribute any thing towards the diſcharge of 
the national. debt already contracted, in any 
mode whatſoeveg, either by taxes to be 1 im- 
poſed by the Britiſh parliament, or by grants 
in their own aſſemblies, or in any other man- 
ner whatſoever; but only that it is reaſonable 
that they ſhould contribute in a moderate 
pro —.— , ſuited to their ſeyeral abilities, 
to ſuch of the future expences of the Britiſh 
empire, as are of a general nature, and relate 
to all the dominions of the crown, and of 
which they will reap the benefit, as well as 
the — 9 ů¶˖—ç—ñ—ẽ6 of Oreat· Britain. 


Twelfihly, To offer-en-adt of pardon, in- 
demnity, and,oblivion to all the Americans, 
who have oa ON e upon their lay- 
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pai * a Ut the FPG cauſes of 
vneakineſs and EC omtent amongſt the Ame- 
Ticans would, as I Foe ano be taken away, 
and, conſequently, if they are ſincere in their 
declarations of a deſire to continue connected 
with Great-Britain, (as it ſeems highly pro- 
bable that all the colonies, except thoſe of 
New- England, are; and perhaps even in thoſe 
colonies there may be many perſons of the 
Ame diſpofition ; A ſeems, 5 onable to hope 
that it would g 4 and 
accepted by them. ſupream 
authority of the W Gf Great-Britain 
would not be given up. 
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* fuck a ET &9 a caſes of 
el and Allcontegt amongſt the Ame- 

cans would, as I. 2 be taken away, 
and, conſequently, if they are ſincere in their 
declarations of a defire to continue connected 
with Great-Britain, (as it ſeems highly pro- 
bable that all the colonies, except thoſe of 
New-England, are; and perhaps even in thoſe 
colonies there may be many perſons of the 
Game diſpoſition ;) it ſeems reaſonable to hope 
that it Win generally approved and 


accepted by them. nd yet ſupream 
Sy of the PE Lok of Great-Britain 
would not be given up. 
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